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minister’s introduction


The Ministry of Education undertook a difficult task over a year ago by establishing the Office of the Commissioner for Educational Rights as no similar institution had existed before in Hungary. The establishment of the institution was prompted by two factors. The first was a need to establish a forum that would be accessible to all participants in the education sector. The second was that it would offer effective assistance when solutions to legal grievances were sought. Also, we considered that unavoidable education related conflicts might be resolved only by respecting one another’s rights. The creation of such a policy might also help improve the atmosphere in the institutions themselves. The reconciliation procedure, particularly the personal reconciliation procedure, is already well established as one of the instruments that is available to the Commissioner. In our opinion, it also confirms that the participants and institutions in the education sector have to actively co-operate to enable the educational system to operate in compliance with the law. I also personally support the effort of educational institutions that try to create local assemblies, that operate within the spirit of civilised conflict management, where legal grievances may be remedied and which promote the undertaking of personal and institutional responsibilities. The principle of co-operation is particularly important in the course of the activities of the Commissioner for Educational Rights as well. Since its establishment, the Office has developed a broad range of relationships with institutions in the public education system and with higher education institutions as well as with profit oriented and non-profit organisations in the education sector, child protection groups, other authorities and civil organisations.
I do hope that by this report the Commissioner for Educational Rights will increase the public support for the attainment of the above goals. I hereby grant my approval to the report and I am sure that the position, status and role of the Office of the Commissioner for Educational Rights will grow even stronger in the future. I will also try to promote the Office by the preparation of the necessary legislative bills. The satisfaction of the thousands of people involved and affected, by the more than 600 cases and petitions that were submitted to the Office, are a reflection of the future. It is a fact rather than a ministerial declaration.
The Commissioner for Educational Rights and his colleagues have justified the establishment of the Office and their professional performance thus far is at the same time a guarantee of their future success.

Budapest, 30 March 2001

Zoltán Pokorni
Minister of Education

Dear Reader!


This is the first report prepared by the Commissioner for Educational Rights. The Office of the Commissioner for Educational Rights is the first of its kind in the Hungarian public law system and was launched just more than a year ago.

Education directly affects the present and future of millions of people. When so many people spend so much time together, conflicts are bound to occur in their day-to-day interactions. In our view the problem is not that conflicts arise in educational institutions, the problem is that there are no satisfactory mechanisms to resolve such conflicts.

Law statutes determine the environment of the educational system. They set out the rights and obligations of the participants in the educational system and also set out the decision-making powers of local authorities. Besides the specific legislative acts on education, the Constitution, various international agreements and a number of other laws also provide rules that govern the relationships between the participants in education. In the course of the operation of educational institutions and the performance of the tasks of teaching, various decisions are made and measures consequently taken. However, sometimes the decisions that are made or the necessary measures that are taken may infringe upon the rights of others, despite or regardless the best of intentions.

A total of 630 complaints have been submitted, thousands of telephone calls have been received and, at conferences, hundreds of problems have been disclosed to the Office thus far. The year 2000 Report on our operations may be of assistance to pupils, students, parents, teachers, instructors and researchers. They are those who need to identify cases of infringement, those who seek legal remedy, those who want to make proposals and for those who want to file initiatives. The law may offer help in all of these areas but it cannot substitute for co-operation. Of course, we will not be able to describe here each of the cases our Office has been dealing with. We will try to present a selection of cases that is suitable for drawing general conclusions for day-to-day use. This does not mean that we have set up any order of importance among the cases. Every single complaint is important to us and we must carry out our tasks accordingly.

We are convinced that all of us may contribute to promote the development and consolidation of democracy at school and in higher education. This Office has recently joined the awareness process; so as to make additional contributions to an open, honest and professional dialogue on the democratic operation of higher education institutions and on the relationship between the teaching profession and legal regulations. We consider your opinion and comments highly important, therefore, we kindly ask you to share them with us.


Budapest, 15 March 2001


							Lajos Aáry-Tamás 
Commissioner for Educational Rights

THE ANNUAL REPORT OF the COMMISSIONER for Educational Rights



The Ministry of Education has established the Office of the Commissioner for Educational Rights pursuant to the authorisation conferred on the Minister by the Act on Higher Education. The Office is an organisational unit operating within the Ministry of Education, endowed with a special status and endowed with a relative autonomy, in charge of the protecting civil rights of the participants in the educational institutions. This is within the system of the protection of rights in Hungary, and is organized as an ombudsman-like institution.
The Ministry of Education Decree No. 40/1999. (X. 8.) OM on the duties and the operation rules of the Office of the Commissioner for Educational Rights (hereinafter: DOCER – in Hungarian: Ojbr) requires the Office to report annually on its activities to the Minister of Education. We consider it highly important to inform the general public of our activities through the issuance of this report. The Office was launched on December 1st, 1999 and this report describes our operations during the period of December 1, 1999 to December 31, 2000.

scope of competence of the Commissioner for Educational Rights, 
and the conditions required to initiate investigations

The Office is authorised to act in the case of grievances related to educational rights or when imminent threat of the violation of such is identified. The group of educational rights under protection that include rights of participants of education is granted by the Constitution and by the acts on public education, higher education and vocational education and training. Participants in education are usually considered to be children, pupils, students, researchers, teachers, instructors, parents and their communities. The Office may take remedial steps, i.e.) initiate investigations, in the case of infringements and threats of infringement. Other statutory provisions specify the contents and guarantees of the rights provided for in the above laws.
The Office may launch investigations not only in the case of infringements that have already occurred or in the case of existing violations of the above elements of legislation, but also when imminent danger of such infringement is communicated to the Office. It has been found that complainants contact the Office after the occurrence of infringement rather than upon the perception of a direct threat of infringement. However, there are examples of petitions concerning such threats as well, (VI/97/2000, VI/115/2000.)
The DOCER allows two ways for the launching of an investigation. They may be initiated by a request, as when the complainant is part of the investigation, or they may be initiated ex officio. The launching of an investigation by ex officio must meet the conditions as specified in the DOCER.
If the petitioner is not personally affected, i.e.) if the petition is submitted by a person other than who would be entitled to do so, the Office cannot carry out the investigation and the submission is rejected outright. Anonymous submissions are also dismissed by the Office for in that case it is not possible to establish whether the claimant is actually entitled to make a complaint or not. The DOCER allows for a legal representative of an individual incapable to act or one of limited capability to act to submit a petition to the Office. Thus for instance, the Office may launch investigations based on complaints submitted by parents on account of the infringement of rights of pupils and students as specified on the Act on Public Education. But in the case of infringements suffered by university or college students, no complaints or petitions submitted by parents may be accepted by the Office. If however, a complaint submitted by an individual, otherwise not entitled to submit such complaint, draws the attention of the Office to a serious grievance or to one affecting a large group of citizens, or the imminent threat of such, it is possible for the Office to launch an investigation ex officio whilst dismissing the petition itself. (VI/448/2000.)
Our procedures are started on the basis of petitions as specified in the DOCER. For this reason and in order to enable faster handling of such cases we always ask those contacting the Office for assistance to submit their complaints in writing, i.e.) by mail, fax or E-mail. Of course, particular attention is paid to enabling complainants to submit their petition in person and to allow the Office to interview complainants when deemed necessary. When a complainant submits a request, he or she will be personally interviewed. We also try and provide assistance to those contacting the Office by telephone.
As has been mentioned, the DOCER enables the Commissioner to start investigations at his or her own initiative, i.e.) on an ex officio basis. For example, this would be the case where the Commissioner learns of a grave violation of rights or an infringement affecting a larger group of citizens, or the immediate threat of such. Our comprehensive investigations carried out in year 2000 on an ex officio basis will be described in the chapter discussing the cases dealt with by the Office.
In order to enforce the principle of security in law and in view of the fact that the circumstances of grievances that occurred in the distant past cannot be properly identified; the DOCER specifies a deadline for complainants concerning the submission of their complaints. The Office may start proceedings on request if the grievance took place not longer than one year before the entry into force of the DOCER, i.e.) October 23, 1999. Also, the complainant has to submit the petition to the Office within one year of the date on which the decision was made in the public administration procedure. When there is no possibility for legal remedy in the public administration procedure, the complainant must submit within one year of the date on which the final decision was made or on which the measure was taken. Petitions concerning statutes of law are an exception to this rule: there is no deadline on the submission of such petitions to the Office. The Office may start proceedings ex officio if the carrying out of a recommendation takes place after the coming into force of a decree that may contravene it. The law does not prescribe any other time limit on this case.
An individual entitled to legal recourse may seek such recourse to be provided by the Office after having exhausted all other possibilities, with the exception of legal measure. In addition to possible forms of legal recourse in the public administration system, the set of available legal remedies includes those provided for by the statutes on education. Pursuant to the relevant law statutes, a claimant may almost always turn for recourse to the head of the relevant institution or to the authorities responsible for the institution.
A number of submissions were turned down without investigation because the claimants had not tried to secure legal recourse through other available means provided by law. It should be noted that satisfactory resolution to a problem that has emerged in an educational institution should make use of all the possible forms of legal recourse that are available locally and within the given educational institution. For in many cases, dialogue and exchange of information between those concerned may be enough for the clarification and resolution of a conflict. Without willingness to co-operate in such cases the Office cannot take action and cannot achieve long-term solutions. Where a complainant submits a petition directly to the Office, without resorting to other possible forms of legal remedy, he or she may even miss the deadline concerning legal recourse. In addition it cannot be expected that the Office will take action to secure legal recourse for the claimant on account of his or her failure to have exhausted other possible forms of legal recourse. The conflict resolution mechanism of the Office cannot replace the exhaustive application of the legal remedies provided for by law. By its very nature and on account of its instruments, the Office can undertake only exceptional roles in protecting rights of complainants.
A submission has to be dismissed without substantive investigation where court proceedings have already been started with respect to the case or where final court decision or verdict has been passed. This is demanded by the constitutional principles of legal security and the division of power.
A complaint is rejected if investigation has already been conducted with respect to the associated case and the submission contains no new facts in addition to those previously presented to the Office. Likewise, a complaint that is clearly unjustified also has to be dismissed. However, thus far no complaint has had to be rejected for this reason.
Pursuant to the DOCER, a petition may be turned down if it is submitted on account of a minor infringement or the imminent threat of such. However, the Office has rarely exercised this right. (VI/365/2000.)
In summary, a petition that does not meet any one of the procedural criteria will be turned down without substantive investigation. When this is recognised during the proceedings of the Office, the petition is rejected. However, the Office always pays particular attention to ensure that a complainant is given adequate information, even if his or her submission has been dismissed. The information given may concern the legal background of the situation covered by the submission and on other possible ways to secure legal recourse or to exercise his or her rights. This course of action is followed in the case of submissions containing labour related disputes, e.g.) seniority, salary, terminations, that may be submitted by teachers, university or college instructors.

Procedures

The DOCER has introduced a special, so-called reconciliation, procedure in line with the nature and the system of mechanisms of the Office. When the Office learns of the possibility of a violation of education-related rights, or the imminent threat of such and the petition is not rejected on account of failure to meet the procedural criteria, the reconciliation process is initiated. At the beginning of the procedure the validity of the complaint is not checked: instead, the investigated party is informed of the contents of the submission and asked to inform the Office of its position concerning the issue. We always make efforts to learn the opinion of the investigated party involved in the case for it is essential that both sides of the case be heard. Another goal of requesting the position of the investigated party is to enable such party to look into the problem and to review its position established in response to our question. As a result of the application of this approach many problems were resolved at the initial phase of the investigation and the institute concerned remedied the violation.
During the following phases of our proceedings we establish our position on the basis of the statements of both parties, the supporting documents submitted and after review of the statutes applicable to the issue. The DOCER does not provide any other means of carrying out an investigation. Thus we cannot demand documents for inspection and we may only ask the institution concerned to provide us with information on the case.
We will try to clarify a conflict, sometimes without means to carry out an investigation, even where the parties make contradictory statements and representations on the same questions. When the difference between their opinions cannot be reconciled, we have to explore and identify the potential infringement. To this end, the DOCER offers the following mechanisms: on the one hand, it regulates the burden of proof, on the other hand, it introduces the principle of personal reconciliation. Pursuant to the provision on the burden of proof, the facts constituting the basis of a petition have to be proven by the petitioner, while the facts constituting the basis of its position have to be proven by the institution. Consequently, where the statements of the complainant and the institution are contradictory, and the complainant cannot supply evidence to support his or her statements, we cannot continue our proceedings by performing an investigation. Since in this case the available data do not support the allegation of the infringement of educational rights, the case has to be terminated.
Pursuant to Article 7 (3) of the DOCER, where it is justified, the parties are invited to conduct personal reconciliation negotiations. Personal reconciliation is a special element of our procedure, in the course of which those involved in a conflict explore the circumstances of the case together, with the involvement of our staff members. The Office provides the framework for an efficient discussion and to shed light on the legal background of a case. The organisation of a reconciliation session provides sufficient time for the parties to listen to one another’s opinions. The parties are asked to discuss only issues pertaining to education in the course of such a meeting and to try and avoid getting side-tracked with personal grievances, so as to properly explore and evaluate the events that led up to the complaint. Personal reconciliation makes it possible to allow for possible forms of remedy when infringement has been established. Thus, in this way those involved in the conflict may help to resolve it. The type of the solution will thus also depend on the parties involved in a conflict, and will allow for the development of a sense of ‘ownership’ of the solution. Of course the agreement between the parties cannot be contrary to the statutes, however the legislative framework allows a wide range of solutions to the majority of conflicts. We are convinced that personal reconciliation increases the probability of voluntary compliance for a jointly established position. It may lead to a more durable result than an official resolution or decision passed by an authority which has to be enforced by legal means.
The institution of personal reconciliation enables the participants of education to resolve a conflict before it harms their dignity. This sophisticated and efficient form of conflict management may create the demand in education institutions to set up their own procedures for conflict resolution.
Based on the above procedural steps, a review is initiated to determine whether rights relating to education have been violated in a given particular case. Some 26% of our cases were terminated for non-violation of rights. Either because we established that no infringement had taken place or the information made available was not sufficient for the establishment that educational right had been infringed upon. Infringement of educational rights was established in 17% of cases. In these cases, where the infringing party fails to rectify the offending behaviour under its competence, measures have to be taken, as per the DOCER.
From among the possible remedies available to the Office, the specific mechanisms for making initiatives or recommendations had been applied most often. These measures do not have binding force; i.e.) the institutions to which such initiatives or recommendations are addressed are not obliged to carry them out. Throughout our procedures this feature needs to be taken into account, as is indicated by the conciliatory nature of our investigations and the policy of personal reconciliation. The objective of the entire process is to ensure that the parties identify with the contents of the recommendation or initiative resulting from the procedure and accept the proposed solution. It should be a solution arrived at through the reconciliation process, with each party’s active participation, and a solution that they implement voluntarily, without recourse to enforcement by law.
It should also be noted that in the course of our procedures we always act in favour of the aggrieved party. In some cases, it may not be the same as the complainant or petitioner. In numerous cases the complainant was found to have violated educational rights, therefore, the recommendation was addressed to the submitter to terminate the non-compliant behaviour. (VI/89/2000., VI/477/2000.)
The DOCER contains a number of rules to ensure that persons do not suffer disadvantage just because of submitting complaints or petitions to the Office.
Personal data of petitioners are handled in accordance with the provisions laid out in the Act on the Protection of Personal Data Act No. LXIII of 1992 on the Protection of Personal Data and the Publicity of Information of Public Interest. From the aspect of the Office, one of the most important rules of the Act on the Protection of Personal Data is that it is to be assumed that the petitioner consents to the handling of his or her data in the proceedings launched. In the course of our investigations, therefore we may handle the personal data of the complainant and may forward them to the other party, but only to the extent and in ways to which and in which it is required for the resolution of the issue. According to the DOCER, the complainant may ask for the confidential treatment of his or her name during the proceedings. Of course the Office deals with each case without transmitting the name of the submitter where there is no need for the naming of the complainant. Therefore, the request for anonymity is important primarily where it is not possible to carry out the investigation without transferring the petitioner’s personal data. In these cases the submitter is informed that such request would hinder the resolution of the case and we ask them whether, in view of this fact, they give up the demand for anonymity. Pursuant to Article 10 (2) of the Decree on the Proceedings of the Office, this report must not contain personal data of individuals involved in the cases.
Article 6(4) of the DOCER requires that no other authority should learn of complaints received by the Office even if the investigation of the given issue is beyond its remit. Pursuant to the DOCER, the Office informs the complainant of its lack of competence and specifies the organisation or authority that does have the competence to deal with the issue. Under the same paragraph no case may be transferred to another authority without knowledge and consent by the complainant.

PERMISSIBLE MEASURES

Where our investigation reveals infringement or imminent threat thereof, of an educational right the Office may apply the aforementioned instrument of making a recommendation or initiative. Initiatives are addressed to infringing institutions; recommendations are submitted to the supervisory authority of the institution, asking them to eliminate the infringement or the imminent threat of the infringement in question. Both an initiative and a recommendation are considered as special measures, in contrast to official decisions made by authorities, as they are not binding, i.e.) the institutions to which they are addressed are not obliged to comply with them. The Decree imposes an obligation on institutions only to respond to our initiatives within a given deadline. For according to Article 7 (9) of the Decree, an institution has to inform the Office concerning its position with respect to our initiative or recommendation and the measures taken based on its position, within 30 days of receipt of the communication of the initiative or recommendation.
As a result of the obligation of the institution to respond to our initiative or recommendation, the proceedings of the Office are not terminated at the point of issuing the initiative or recommendation. The statutory regulation is aimed to ensure the continuation of the technical/professional dialogue between the educational institution and the Office and to enable each party in this dialogue to elaborate the arguments supporting its position. Our measures could not successfully fulfil their function as they are without the element of an enforcement mechanism. Institutions have to make sure that the proposed solution is appropriate and is in line with the relevant statutory provisions. This is the only way to ensure that institutions carry out initiatives or recommendations on a voluntary basis and make sure that no similar infringement takes place after the initiatives are implemented. The Decree governing the operations of the Office also enables the withdrawal or modification of our initiative or measure if the arguments of the institution concerned are found convincing. Thus far, this has occurred only once. The effectiveness of our measures is indicated by the fact that so far we have applied the instrument of issuing initiatives/recommendations only in 35 cases and the institutions concerned refused to accept our position only in a few instances.
Resolutions or measures taken by institutions have been observed to infringe the educational rights of individuals. There have been only three cases so far where the Office established that the infringement of rights, or the imminent threat of such infringement, was a result of weaknesses in the relevant pieces of legislation. In these cases we exercised the right granted to the Office by the DOCER and made proposals to the Minister of Education to issue, amend or revoke legal regulations to avoid or terminate the infringement.

The Decree also imposes an obligation on the Office in case of learning of an infringement to contact the authority that is authorised to act, to submit reports or begin legal proceedings. So far we have learned of an infringement that justified the initiation of civil charges for infringement. (VI/286/2000.)
Besides observing procedural guarantees the Office may also make public announcements. Besides the submission and disclosure of its annual activity report, the Office also informs the general public through the media. Since March 15, 2001, the Office may also be contacted through the Internet, at www.oktbiztos.hu.



the cases dealt with By the office
covering selective areas in education

Between December 1, 1999 and December 31, 2000, a total of 630 complaints were submitted to the Office. The majority of the cases - 63% of the complaints - related to public education, 26% of the petitions related to higher education and only 4% of the cases related to vocational education and training. The following sections will describe the complaints submitted to the Office. The most important cases and types of cases will be discussed in three groups of education - public education, vocational education and training and higher education.


public education

In the course of investigating the complaints submitted to the Office, conflicts have often been found to originate from deficiencies of communication. This does not only include the lack of a dialogue, for in the majority of cases those involved in a dispute, pupils, students, parents or teachers, are not fully aware of their rights.
An oft-repeated question posed by teachers is why do teachers only have obligations when pupils and students have only rights. It is not enough to study the Act on Public Education Act No. LXXIX of 1993 on Public Education  for an answer, for the most important rights of persons are regulated by the Constitution. In respect of numerous rights, the Act on Public Education adjusts constitutional rights to the specific features relating to the age of children or translates them into the terminology of education. One of the key fundamental principles of domestic and international regulations concerning human rights is that the rights of some people are always matched by obligations of others. In our view teachers have a feeling that all they have is obligations, only because they are the ones who have obligations matching pupils and students rights. On the other hand, the majority of the rights of teachers specified by the Act on Public Education are not matched by obligations of pupils and students, instead, their rights are balanced by the obligations of the heads of institutions or the maintenance organisations in charge of and operating the institutions. Recognition and acceptance of the above situation makes it possible to prevent or properly manage the majority of conflicts.
Another frequently voiced argument is that a pupil or student may exercise his or her rights only after the performance of his/her obligations. This is a widely held, and false, view, which is to be refuted in this report as well. In the above paragraph we referred to the principle that someone’s constitutional right is always matched by someone else’s legal obligation. Therefore, the exercising of the constitutional rights of a person cannot be regarded as subject to the condition of having met his/her own constitutional obligations. The Constitution contains a list of civil rights but it stipulates only four citizen’s duties: military service, compulsory education, general sharing of taxation and compliance with the law. A citizen would be justified in his or her indignation if he were prevented from voting in general elections just because he/she has been late in filing his or her tax return. There is and there cannot be any connection between the exercising of one’s constitutional rights and the performance of the constitutional obligation borne by the same person.
Of course this does not mean that obligations do not have to be performed, since the law provides for sanctions to be applied in such cases. The performance of obligations, however, may be enabled by the promotion of co-operation among the participants in education. This is the way to enable teaching and education as specified by law whose substantive elements include the performance of obligations as well.

Pupils’ and students’ rights

It is an incontrovertible fact that children are individuals with a special status. They are granted special rights by law because - on account of their age - they cannot protect themselves against infringements and without such special rules they cannot exercise/enforce their rights in the same way as adults can. This does not mean that children are granted ‘extra’ rights, as in our view, the application of the rules on the protection of children’s right guarantees equality of children before the law. These rules also apply in the case of the rights provided in the area of public education, for, given their age, pupils and students are children at the same time. Consequently, the democratic operation of certain educational institutions necessitates that pupils and students are treated by adults as partners, indeed, it requires that children receive active assistance in the exercising and enforcement of their rights. Of course, the Act on Public Education provides rights for pupils and students who have not yet turned 18; therefore, they qualify as individuals incapable to act or as individuals of limited capability to act. These pupils and students cannot exercise their rights alone, without participation from their legal representatives, in many areas of life, since they cannot make legal representations alone. However, one particular feature of life at school is that pupils and students can exercise their rights provided by the Act on Public Education alone, despite the above restrictions. This is an indispensable special feature in the world of education. Although its legal regulation is not quite unambiguous and may need to be reviewed, it is the only way for a pupil or student to participate in the life of the school as an equal partner with the other participants.
As has been mentioned above, the passive behaviour of adults is not sufficient for the creation of such a partnership. Pursuant to the provisions of the Act on the Protection of Children’s Rights Act No. XXXI of 1997 on the Protection of Children and Guardianship, the protection of the children’s rights is part of the obligations of all individuals who are involved in the education, teaching, taking care of children or dealing with issues pertaining to children. Without stipulating this obligation it would not even make sense to talk about the rights of children without such obligations, as it would not be possible to exercise/enforce such rights. Accordingly, the rights of children may be exercised and enforced in educational institutions only if teachers, pupils or students, parents and the school authorities elaborate together the techniques of conflict management. Also, that they create the procedures and establish the assemblies to promote the exercising and enforcement of the pupils’ and students’ rights, but of course at the same time they enable the exercising and enforcement of the rights of teachers and parents as well.
One of the fundamental principles of the international and the domestic regulation of children’s rights is that in making its decisions concerning matters pertaining to children, an institution has to promote the interests of the children above all else. The resulting attitude should dominate the activities of the legislator and the bodies applying and enforcing the law, included in the day-to-day practices of schools. In our view, this is the only way for teachers, parents and organisations in charge of maintaining schools to lay down the foundations for a real partnership.


The basic constitutional rights of pupils and students

Among the rights of participants in education the Act on Public Education establishes a number of fundamental rights that are also included in the Constitution. One of the groups of cases of infringement of the rights of pupils and students is made up of complaints pertaining to these basic constitutional rights that have been adapted to the environment of education. Another group of submissions related to violations of rights relating directly to education.
Among the basic constitutional rights of pupils and students, a large number of submissions included complaints against the violation of their dignity. The right to dignity is a basic right guaranteed by the Constitution which is also protected by the system of personal rights as specified by the Civil Code as well as by the Criminal Code. Article 10 (2) of the Act on Public Education also provides that the personality and dignity of a pupil or student is to be respected and that pupils and students have to be protected against the use of physical force and psychological coercion. A pupil or student must not be subject to corporal punishment, torture, ruthless, inhuman or humiliating punishment or treatment. Although a relatively small number of complaints have been submitted to the Office concerning corporal punishment against students, we regard corporal punishment as the gravest violation of law, breaching the principle of personal dignity. In our view the principal of a school must never tolerate corporal punishment of pupils or students. During the operation of the Office so far we have found that heads of educational institutions also consider cases of corporal punishment as a grave violation of the law and they always investigate such cases. Where a teacher does apply corporal punishment it may result in disciplinary proceedings against that teacher and/or it may also constitute a criminal act.
One parent submitted a complaint to the Office because his child had been repeatedly subject to corporal punishment by a teacher in the vocational school the child attended. The child had been subject to derision as the teacher applied humiliating terms to the child in the presence of classmates. Having received the complaint the Office contacted the head of the institution who then launched an investigation concerning the case and then promptly dismissed the instructor concerned. (VI/204/2000.)
The above measure is in concert with a verdict brought by the Supreme Court which declared that teachers must never apply corporal punishment to children under their care. In such case the disciplinary infringement is of such gravity that even the most severe disciplinary sanction may be proportionate to it. 

An educational institution is also responsible for ensuring that children under their care should not hurt one another.
A mayor submitted a petition to the Office with respect to the intolerable situation that had evolved in the school maintained by the local government. According to the submission there were frequent fights amongst children at the school. Cases of rough and humiliating treatment, bullying, children ‘taking law into their own hands’ were common. The school could not control the situation even by applying disciplinary punishments. (VI/265/2000.)
Our position laid out above with respect to corporal punishment was pointed out to the head of the institution in each of these cases. Since, however, in our opinion such conflicts may only be resolved on a local level, we proposed to those institutions and affected parties seeking our help should elaborate effective mechanisms to enable the avoidance of such grave violations in the future. We found that in the majority of cases local efforts involving methods of pedagogy succeeded in resolving conflicts amongst pupils or students. 
According to the complaints submitted to the Office, even though the majority of teachers are highly critical of corporal punishment, the recognition and the appraisal other acts violating personal dignity is not as clear-cut. For in numerous complaints teachers complained about dealing with pupils or students who ridiculed them, insulting and hurting their personal dignity.

A former schoolmaster submitted a petition to the Office that was put together by the students of the school, who complained about the teaching and education methods of a particular teacher. According to the letter, the teacher treated them in a humiliating, offensive way, and hurting the students’ personal dignity. The teacher used vulgar expressions, derided students with speech problems, made fun of overweight children, and on several occasions the teacher stuck chewing gum in their hair. In some cases the teacher applied corporal punishment. The former schoolmaster submitted the petition to the Office only by that time that he learnt of these acts his mandate had already expired. After the receipt of the complaint, we contacted the new schoolmaster but he could no longer start disciplinary proceedings because of the expiry of the statutory deadline. Therefore, we asked the new head of the institution to investigate the case and to ensure that no such cases may occur in the future. In the course of the investigation, the behaviour of the teacher was proven to have been contrary to the law. According to the documents compiled concerning the case the teacher concerned had not realised the gravity of his behaviour because he thought he had been funny. Our initiative called on the teacher to change his behaviour and comply with the law. (VI/352/2000.)
In cases violating personal dignity it is usually difficult to prove the acts that were the cause of the violation. In the majority of cases, infringement is comprised of verbal expressions often where the two parties have a discussion between themselves. Where in the course of our procedures we found that educational rights had been violated, we not only addressed our initiatives to the infringing teacher but we also drew the attention of the head of the institution to take the measure. This being in his or her capacity as manager of the institution so as to ensure that the personal dignity of the students would not be violated in the future at the school concerned.
In yet another violation of personal dignity case, a rather serious case, where infringement affecting a large group of citizens was identified, the personal dignity of students was violated by a supplementary schoolbook, instead of the behaviour of teachers or students.
In the summer of 2000 representatives of civil organisations of the Roma minority submitted a complaint to the Office with respect to a supplementary textbook being used in the fifth grade of an elementary school. The complainants claimed that the attitude and the incorrect or distorted statements contained in the chapter on the Roma minority were violating the personal dignity of citizens belonging to the Roma minority, particularly that of students, e.g.) excerpts from the book {‘A large part of the Roma minority [...] could not and did not want to adopt a civic European way of life. [...] Allegedly, they tortured György Dózsa and his men to death’ (page 47) ‘the life of some of the Roma minority is characterised by criminal activities.’ (Page 49.)}.
The Office launched an investigation into the case to clarify, primarily, whether the statements in the criticised chapter can be considered as a violation of the personal dignity of individuals, particularly pupils or students belonging to the Roma minority, i.e. whether they violate the right to personal dignity provided for by the Constitution and by Article 10(2) of the Act on Public Education, as well as the provision comprised in Article 11(1) h) of the same act. These provisions stipulate that a pupil or student is entitled to have his or her religious, ideological or other convictions or national or ethnic identity to be respected by others.
In the course of the investigation we asked the chair of the National Self-Government of the Roma Minority as well as a deputy state secretary of the Ministry of Education in charge of public education, to have the criticised text be inspected by their experts. In their written response, we were informed that their experts had confirmed the complainants’ allegations. Besides identifying other deficiencies of the text under review, the expert opinions attached to that letter unanimously declared that the text ‘legitimates exclusive behaviour’. In our view the chapter of the book on the Roma minority contained substantive errors, wording that is considered as unfavourable to the Roma minority and terms confirming prejudice, therefore, a proposal was made concerning the withdrawal of the book.
In view of the expert opinions, the Office established that the complaint submitted to the Office had been well founded. The statements and the tone of the criticised chapter were considered to humiliate the personal dignity of persons belonging to the Roma minority.
In the course of the investigation, the Office was informed by the head of the Textbook and Teaching Aid Office of the Ministry, that in 1998 in the course of the procedure of acceptance as a schoolbook the Minister of Education had rejected the book. Also despite the subsequent appeal lodged by the publisher, the minister did not permit the listing of the book as part of the set of officially approved schoolbooks. In 1999, having promised to eliminate the deficiencies and to correct mistakes in the book the publisher applied repeatedly for the listing of the book as a supplementary schoolbook. Since the effective legal regulations does not require expert review of books for listing as supplementary schoolbooks the book was included in the list issued for the school year of 2000/2001. For responsibility for the contents of a supplementary schoolbook lies with the publisher, in the form of the expert report attached to the book.
As a result of our investigation, the Ministry of Education called on the publisher to recall the book. At the same time, the ministry informed the publisher that his request for the inclusion of the book in the list of supplementary books for year 2001/2002 had been rejected. Thereafter, the publisher informed the Office that he had contacted all the schools concerned, informing them of the withdrawal of the supplementary textbook and offered to refund the price of the books or to supply them with a corrected version of the book or with other similar textbooks.
The Office was also informed by the head of the Textbook and Teaching Aid Office of the Ministry, that the ministry was going to terminate the listing of supplementary textbooks. In this way, publishers could no longer avoid the inclusion of a textbook in the official list issued by the ministry, without technical/professional qualification. (VI/389/2000.)
Complaints of violations of other basic constitutional rights, which are provided for by the Act on Public Education, were also submitted to the Office during its first year of operation. Numerous questions were submitted to the Office with respect to the right to the protection of personal data, the freedom of speech, the freedom of conscience and religion. In such cases the submitters of the questions were informed of their statutory rights. In some cases, however, complainants also asked the Office to take various measures.
One teacher reported that a vocational school permitted trainees over the age of 16 to smoke in the schoolyard. The Act on Public Education establishes the right of pupils and students to being educated and taught in a secure and healthy environment. Article 6 (9) of Decree No. 11/1994. (VI.8.) MKM issued by the former Ministry of Education and Culture on the operation of educational institutions prohibits the sale and consumption of goods detrimental to human health. Consumption of these goods is not allowed on the premises of educational institutions and at organised events for pupils or students outside the premises of educational institutions. Also, Article 2(9) of No. XLII Act of 1999, on the protection of non-smokers and on certain rules of the consumption and distribution/sale of tobacco products, provides that persons below the age of 18 shall not smoke even at places designated for smoking in public buildings, at indoor events and vehicles of public transport. The act defines a public building as a facility that performs public duty for those concerned. Educational institutions perform public duties; therefore, the regulation enabling students to smoke at the premises of the school is contrary to the law. After the review of the statues the Office submitted an initiative to the headmaster of the institution asking him to provide for the termination of the infringement within a period of 30 days. The headmaster accepted our initiative and took the necessary measure. (VI/30/2000.)
A teacher at a secondary school found it contrary to the law that students were not permitted to leave school after the last class on a day, as a punishment for disorderly behaviour. The Office established, and the headmaster of the school admitted, that this course of action violated the students’ freedom of movement, as provided for by the Act on Public Education. We submitted an initiative to the head of the school to exercise the power of the schoolmaster and take all necessary measures to ensure that no similar infringement may take place in the school in the future. The schoolmaster accepted our initiative. (VI/290/2000.)


Pupils’ and students’ rights in public education

Amongst the rights of pupils and students, due to their legal position as pupils or students, we will initially discuss questions and grievances relating to the secondary school entrance examination. A large number of such complaints were submitted to the Office. In the 1999/2000 school year, the rules of the admission procedure were amended and many parents were not quite aware of the details of the changes, therefore, many parents called the Office by telephone as well.
Article 42 of the Act on Public Education enables secondary schools to select prospective students through the application of entrance examinations. Secondary schools may specify the achievement criteria, i.e.) the entrance requirements, for the establishment of the legal position between student and school, which has to be disclosed in publications on secondary school admission. As the establishment of the entrance requirements and the evaluation of the entrance examination is part of the autonomy of the school and of the teacher, the Office may take action only if procedural rules have been violated. One such procedural rule is that the entrance examination may be organised only in accordance with the provisions of the decree issued each year by the Minister of Education, regulating the timetable of the given school year. According to the decree, an application for admission to a secondary school is to be submitted with the participation of the primary school using the application form introduced for this purpose. Participation in an entrance examination cannot be subject to participation in a preliminary preparatory course for the entrance examination.
One complainant stated that the pupil had to attend a preparatory course in order to enable a successful entrance examination, which placed a heavy financial burden on the family. The complainant was informed that since the secondary education institution is entitled to select prospective students through an entrance examination. Also, the secondary education institution can organise courses so as to help increase performance in the examination, and that participation in the preparatory course was strictly voluntary. As a result, the Office decided that the school did not violate the law or anyone’s right. (VI/479/2000.)
Numerous other cases, also involving the pupil’s legal position, related to the question of absences from school. The Office received a lot of letters concerning the certification of justified absences, both from parents and from teachers. Questions were raised concerning absences from school, absences from classes as well as late arrival in the morning or being late to classes during the day. Since the majority of the submissions asked for our position concerning the problem on hand rather than for investigations of infringements, in our responses we stated that Article 4 (1) of Decree No. 11/1994. (VI.8.) MKM issued by the former Ministry of Education and Culture on the operation of educational institutions provides that the organisational and operational rules (OOR) of the given educational institution has to regulate the certification of the justification of absences of students from school or from classes. The regulation permits numerous equally compliant arrangements. However, this issue must, by all means be regulated, for if the OOR does not regulate the regime of confirmation of justified absences, the teachers will apply different approaches to handle absences and its confirmation which may then lead to infringement of the rights of pupils and students.
A number of complaints resulted from parents perceiving it as a sign of lack of trust that the school demanded doctor’s confirmation after a pupil’s absence of a few days and where parents had to sign the confirmation issued by the doctor. Complainants explained that in their view, by doing so, the school questioned the reason for the absences, implying that their children were absent from schooling for reasons other than ill health. Parents explained that by doing so the school forced them to pretend to be doing something that is not true and that it instigated a process of growing distrust. In this case, we informed parents that they could enforce their position themselves. For upon the adoption and modification of the rules of organisation and operation, the school board and the pupils’ or students’ councils, including delegated parents and pupils or students, could exercise the right to agree or disagree as specified by law.
The question of absences and of the certification of its justification is all the more important for it carries a variety of legal consequences. Pursuant to Article 28 (2) of Decree No. 11/1994. (VI. 8.) MKM, the legal position of a pupil or a student who misses more than 30 classes without justification is expelled, with the exception of those of the age of mandatory schooling. One pre-requisite for this, however, is that the school informs the parents in writing, at least twice, of the consequences of unjustified absences.
One parent complained because his child was dismissed from school because of the large number of classes skipped. The reason for this was that the form master did not accept parents’ certifications after the three certifications by the parents as specified by the OOR as a maximum and this was the reason for the growth of the number of uncertified absences. The head of the institution warned the parents in writing, on two occasions, of the consequences of breaking the rule. Since the student exceeded the number of classes specified by law as the maximum permitted number of unjustified classes skipped, the student was dismissed from the school. The Office established that the institution proceeded in compliance with the law. (VI/116/2000.)
One secondary school student submitted a request for remedy to the Office because not long before the registration for examinations the school terminated the student’s legal position with the school because he exceeded the maximum of 30 unjustified absences from class. In the course of our investigation we, established that the school had not met its statutory obligation to issue warnings before dismissal. Therefore, we submitted an initiative to the school to terminate the infringing situation and to proceed in with the due care when taking action to dismiss a student from the school. The schoolmaster accepted our initiative and informed the Office that the student was given an opportunity to take the necessary examinations. (VI/549/2000.)
Besides the termination of the legal position of the student with the school, absences may also prevent a student from going on to the next grade. According to the relevant legal regulations in the case of a total justified and/or unjustified absences of over 250 classes the student cannot be given grades at the end of the year, except if the board of teachers permits the pupil or student to take examinations for the year-end grades. If a pupil or student cannot be given grades at the end of the year he may go on studying by repeating the given grade. (VI/316/2000.)
The topic of disciplinary proceedings against pupils or students is of particular importance, for such proceedings may result in the establishment of the culpability (disciplinary responsibility) of the pupil or student concerned, which may entail grave legal consequences. Since the possible disciplinary sanctions may range from censure to exclusion from school, compliance with the procedural rules constitutes an important guarantee. The Act on Public Education and Decree No. 11/1994. (VI. 8.) MKM contain rules on disciplinary proceedings, including the rules of disciplinary hearing and of possible disciplinary sanctions.
To protect pupils of mandatory schooling age Article 76 (3) of the Public Education Act provides that the two most severe disciplinary sanctions, ‘banning from continuing the school year in the given school’ and ‘exclusion from school’, cannot be applied against pupils of mandatory schooling age. The penalty of ‘transfer to another school’ may also only be applied if the schoolmasters of the two schools have agreed on the transfer of the pupil.
A parent submitted a petition to the Office concerning the disciplinary penalty applied to his 16-year-old son. The Office established that the disciplinary measure that the parent objected to was contrary to the law. Since the law does not permit the exclusion of a child of mandatory schooling age from his or her school and that the mandatory schooling age extends to the end of the school year in which the pupil turns sixteen, this penalty could not have been applied to the child of the complainant. Having established the infringement the Office initiated the termination of the infringing situation and made certain that in the future the school applies due care in conducting disciplinary proceedings. (VI/220/2000.)
A number of parents asked for assistance with respect to cases relating to disciplinary proceedings when they received the notice of initiation of such a procedure. In such cases, we had to inform complainants that we could not act before the school authority had made a decision of the second instance, i.e.) a decision subsequent to an appeal. For in the case of disciplinary measure, the student, or if the pupil or student is a minor, the parent may lodge an appeal against the decision taken by the school authority within 15 days having received the decision.
   Pursuant to the Act on Public Education, a student or the parent thereof may ask for the review of the decision. With the exception of the disciplinary punishments of ‘censure’ and ‘severe censure’, a request for a review will be accepted if they consider that it is contrary to the law or to provisions concerning students’ legal rights. This may take place within 30 days of receipt of the decision of the second instance, which means that if they intend to go to court against the decision they object to, we should have to act within the 30-day period available. This is the reason for the small number of written petitions submitted to the Office whereas many students and parents asked, by telephone or in person, for information on disciplinary proceedings.
In several cases a parent have had to make a choice to either take their child to another school or to let the school start disciplinary proceedings. In our view this is a non-compliant practice for if the child had broken the rules then he had to be called to give account for it. Also, the conducting of disciplinary proceedings provides important guarantees for keeping order to the system. This is the only way to provide the necessary framework to enable the student to put forth his or her arguments and for legal redress that is sought against a formal decision or resolution.


The situation of handicapped children

The Act on Public Education specifies the following categories of handicapped pupils and students: children with disabilities, children with sensory disabilities, children with mild or moderate mental retardation or speech disabilities or children with other disabilities. According to the Act, children with other disabilities are those children with general development disorders E.g. autism, those facing disorders of partial capabilities and disorders of performance at school owing to other disorders of psychological (mental) development E.g. dyslexia, dysgraphia, dyscalculia, mutism, hyperactivity, concentration problems, and who are consequently, permanently hindered in development and in the learning process.
In view of the complaints filed with the Office children with mental retardation and those with ‘other disabilities’ may perhaps be the most exposed and vulnerable participants of the education system. Accordingly, the Office devotes special attention to complaints submitted by or with respect to such children. A number of complaints pointed out that some municipal governments, primarily of smaller communities, do not have the resources and requisites for the provision of the mandatory services for these children as prescribed by law. In one particular case, it was not possible to find an institution that could provide the appropriate educational services for a handicapped child, not only locally, but also on a county level. It is well known that many local governments find it difficult to raise the necessary funding to carry out all of their mandatory tasks. However, the failure to provide such services as a result of the lack of resources violates the rights of both the child and the parent. In many cases desperate parents came to the Office asking for assistance for resolving of the following conflict: their handicapped child had been rejected by a number of institutions with regular syllabuses and they had tried to integrate the child in various other institutions. This added further angst to his or her basic problems. The municipal government could not provide the appropriate teacher for the handicapped child. There was no institution that could provide the services necessitated by the deficiencies of the child. If the parents fail to go on searching for yet another, perhaps appropriate institution, then they will violate the constitutional obligation to carry out mandatory schooling of their child. Regarding teachers, another consideration is that although expert committees propose integrated teaching and education of children with various ‘other disabilities’, not all teachers are prepared for the related challenges. In some instances, their qualifications do not always extend to the appropriate management, development and evaluation of the different requirements of these children. In many cases, for instance, children with behavioural disorders, hyperactive children, children with dyslexia or counting difficulties were treated simply as ‘bad children’ or children of poor performance, handling them as a heavy burden on the institution.


Lack of appropriate institutions

Pursuant to the Act on Local Governments each municipal government is obliged to provide for education at the primary school level. This mandatory task has to be performed in accordance with the provisions comprised in the Act on Public Education. According to the Public Education Act, the range of duties to be performed on a mandatory basis by municipal governments also includes the provision of primary education for children with physical and sensory disabilities, mild mental retardation, speech and other disabilities alongside. These children should be educated/taught together with non-disabled children. Consequently, it is mandatory for a municipal government to perform its obligation by providing primary education for such children. 
The parents of a hyperactive pupil living in a large country town asked the Office to help resolve the schooling problem of their child. They complained that their child had to fulfil his schooling obligation as a private pupil as the local general education centre did not allow their child to attend the local school. This was despite the fact that according to an expert opinion he should have been taught in the school community. Before submitting their complaint to the Office, the parents had sent letters to the local mayor and notary who then answered that there was no special institution in the town that could provide the appropriate schooling service for children with ‘other disabilities’. This was confirmed by the expert and rehabilitation committee of the local government council analysing learning capabilities, in spite of the fact that 136 pupils had been found by them to be in need of such type of education. Pursuant to the above-mentioned pieces of legislation, the Office submitted an initiative to the local government to provide for the requisites for the education of children with ‘other disabilities’. (VI/211/2000.)
According to the Act on Public Education a child with physical disability, sensory disability, mental retardation, speech disability or other disability is entitled to receive pedagogical, special educational and/or conductive educational services as required for his or her condition from the date of the diagnosis of such condition.
One complainant has a nine-year-old daughter with moderate mental retardation as well as physical disability. As a result of conductive development the girl is able to walk but she needs help when moving. During the 1999/2000 school year the girl studied as a private pupil, with ten classes a week, at a rural primary school of regular syllabus. In February 2000, the local government notified the school that according to its deed of foundation the school could not have undertaken to provide teaching facilities for the girl, therefore, the local government could no longer provides the necessary funding. Unfortunately, institutions for children with physical disabilities did not admit the girl because according to the degree of her disability she did not qualify for such services. According to the local government, since there is no school in town that could provide the education as would be required by the disability of the girl, the municipal government proposed that she should be taken to another town where there is a boarding school type institution for handicapped children. However, the girl’s mother insisted on keeping the child with the family and requested that she be provided with the education services as required by her condition and level of development. In response to the request submitted by the Office and based on the opinion of the county expert and rehabilitation committee analysing learning capabilities and the National Mobility Assessment Expert and Rehabilitation Committee, the chief county notary initiated a conciliatory negotiation with the service provider institution and the local government in charge of the institution. This resulted in a favourable solution. Beginning with 2000/2001 school year, the girl was able to satisfy her schooling obligation. She did this by being a private pupil at a school located in another town. However, her weekly ten-hour development course is provided for in the girl’s hometown, with the involvement of an expert employed by the institution located in the other town, based on the request of her mother and in consideration of her limited mobility. (VI/228/2000.)
The lack of institutions providing services to deal with the various types of disabilities may force local governments and local schools to adopt a wide array of solutions. For instance, in order to enable children living in small municipalities to perform their schooling obligations, institutions may undertake to provide services for theses children even though it contravenes their deeds of foundation. In addition, they do not have the statutory requisites required for the education of handicapped children. Consequently, the best intentions may sometimes lead to serious infringements.
A fifteen year-old girl with mild mental retardation attended the 6th grade in Budapest in a school with special syllabus during the 1999/2000 school year. In March 2000, the family moved to a small village and the girl completed the last two months of the school year in the local school. Since, however, there was no class with special syllabus in the local school and since according to the expert panel’s opinion the girl was suitable for integrated education, she joined the 5th grade of normal syllabus. The child, however, could not meet the normal requirements of the various subjects; therefore, she failed in a number of subjects. In her year-end report it was recorded that she failed the fifth grade. When her mother informed the school that the girl already had a valid certificate of completion of the fifth grade the school made out another report, this time stating the failure of completion of the 6th grade.
In this situation which necessitated quick decision we called the deputy schoolmaster by telephone and subsequently we confirmed what had been agreed on by phone, in a letter. We drew the attention of the school management to the possibility provided for by Article 27 (2) of Decree No. 11/1994. (VI. 8.) MKM on the operation of education institutions. According to which, if a pupil has not satisfied his or her learning obligation by the time of the beginning of the following school year, because he or she has been granted permission to take the necessary examinations at a later date, the given pupil may continue his or her studies in the next grade until the expiry of the deadline specified for passing the necessary examinations. Accordingly, the teachers’ board of the school decided that the girl may take a classification examination in September and until the date of the examination she may continue attending school in the 7th grade. Later on the schoolmaster informed the Office that the girl had passed the examination, therefore, she was permitted to continue attending the 7th grade. Thereafter, the complainant and the schoolmaster both informed the Office that the family returned to Budapest and the girl returned to her former school, i.e. in an institution providing the education services required by her condition. (VI/379/2000.)
Another complaint submitted to the Office revealed that because of the lack of an institution that would provide the services required by the disabilities of children, the parents concerned established a school by a civil initiative.
A foundation school established by the parents concerned, for the education of children with disabilities, submitted a complaint to the Office stating that the local government did not provide assistance to the school by letting them rent a building. Indeed, the local government had launched a legal proceeding against the school. The parents objected to this, arguing that their initiative was unprecedented in Hungary. In addition, the school programme had been elaborated with the involvement of experts of international renown, and the children who had been excluded beforehand, were making good progress. Subsequently, according to the available documents, also confirmed by a decision taken by the Minister of Education, the Office established that in the course of the legal proceeding carried out by the chief notary of the county government, it was proven that the requisites for the proper long term performance of the educational activities were not available in the institution. Consequently, the suspending of the operation of the school was legally justified. We explained to the complainant that their initiative was really a stop gap measure and an example to be followed by others. However, it is in the interest of their children that they receive proper education services as governed by the law. (28/1999.)
It is clear from the above examples that the pupils’ right to education, education as befits their capabilities, can only be ensured in compliance with the statutory guarantees.
A number of parents complained that they could not find educational institutions for their autistic children belonging to the category of children with other disabilities. Some of them did not even ask for an investigation to be conducted by the Office. Instead, they only wanted to draw the Office’s attention to the difficulties they faced in addressing the handicap of their children. Since autism is not considered to be a type of mental retardation, expert committees usually propose the education of autistic children in schools operating on the basis of normal curricula. However, the question is whether the local primary school with normal syllabus has a teacher who is qualified to deal with this type of handicap. Moreover, in some cases even the expert committees or local governments do not have sufficient information to be able to recommend an appropriate teacher qualified for the education of children with disabilities. In such cases sometimes the desperate parent makes attempts to resolve the problem himself or herself.
One mother submitted a question to the Office whether her 8 year-old autistic child could be taught as a private pupil as there was no school in his hometown that could provide him with the necessary services. Following the investigation performed by the committee assessing learning capabilities, regular primary school teaching was prescribed for the child with specific afternoon development programme for autistic children. According to the parent, however, because of the lack of a teacher qualified for the teaching of children with disabilities, no primary school admitted the child, or rather, one school admitted him for a probation period but the child could not be integrated into the class. In addition, he could not be admitted to a school with special syllabus since he was not considered to be a mentally retarded child.
After several rounds of negotiation with the education department of the local government and the mother, and including the head of the previous school that the child attended, it was found that both the local government and several schools would have provided the requisites for the education of the child but his mother had failed to co-operate with them. She insisted on turning her son into a private pupil. Also, when her son did not feel like going to school she respected his will. The Office recommended some boarding school type institutions specialising on the education of autistic children, but the mother refused to accept any one of them. As a result, we closed the case. It was pointed out, however, that since her child was still of the mandatory schooling age, the parent was in charge of ensuring that he attended school. Failure to do so would constitute an infringement. (VI/101/2000.)


Expert committees

Establishment of disability is a task performed by committees, made up of experts evaluating learning capabilities. Based on its examination, an ‘expert committee’ makes proposal concerning the provisions of the appropriate services for a child as regards the framework of special care. This includes the mode, form and location of service provision, and the special educational services to be provided along with such service provision.
Examinations by expert committees, concerning the evaluation of a disability, are initiated as per request or agreement by the parent. Pursuant to Article 12 of Decree No. 14/1994. (VI. 24.) MKM on Mandatory Schooling and Special Educational Services A parent may ask for such examination at any time. An educational institution that deems it necessary that a pupil undergo such an examination, the institution is obligated to inform the parent of this. It must specify the reasons for the initiative and invite the parent to participate in the examination by the committee. According to the above decree the evaluation of a child with disabilities is also part of the responsibilities of the expert and rehabilitation committee. The decree also regulates the conditions of the performance of the examination. Pursuant to Article 13 (2) of the Decree the parent has to be present for the expert examination to be started. According to Article 14 (1) e) of the Decree, based on the results of its evaluation, the expert and rehabilitation committee can decide whether the child can perform his or her schooling obligation. This can be accomplished either exclusively by attending school, or by attending school and as a private pupil or exclusively as a private pupil. The parents must make the final decision as to which.
Several parents complained that they had not been informed in advance by the expert committee of the examination of their child. And according to some complaints the committee, initiated the placing of the child as a private pupil without informing the parents but stating in its application that the parent also asked for this. The following case entails both elements of infringement.
One parent complained that the members of the expert and rehabilitation committee had examined his child on numerous occasions without notifying him. Also, he was not informed of the results of the examinations and learned the findings of the examinations only much later. After the examinations, the committee came to the conclusion that the child can conduct his studies only in a special syllabus school and only as a private pupil. In its expert opinion communicated to the parent, however, the establishment of the legal position of the child as a private pupil was shown as a request of the parent and the school. 
The Office established that committee violated the law for they had conducted the examinations without informing the parent and without the presence of the parent. Consequently, we made an initiative to the head of the expert and rehabilitation committee asking him to conduct examinations performed by the committee always in line with the relevant legal regulations, by informing the parents in due time and in the presence of the parents. Documents should state the truth and the head of the institution should always ensure compliance with the law. The head of the committee accepted our recommendation. (VI/164/2000.)
Disregarding the legal regulations in regards to examinations performed by expert committees may, of course, result not only in grave violation of the rights of parents but also in that of pupils’ rights. In one of our most salient cases, ten pupils of a primary school, each of them of different ages and in different grades, received education of restricted syllabus from September 1994 without the performance of the statutory examinations. These are fundamental pre-requisites in assigning of children to special syllabus schools.  Article 30 (8) of the Act on Public Education stipulates that decisions concerning whether a child or pupil has difficulties in integrating with his or her group or whether he or she has some kind of disability, is to be made by an expert and rehabilitation committee. Request for such a decision is to be made by an education consultant. 
The majority of the pupils involved in the following case were not handicapped. Thus their transfer to classes of special syllabus violated the relevant statutes of law. Each child has a constitutional right to protection and care. This is to be provided by his or her family, the state and by society as it is a requirement for his or her proper physical, intellectual and moral development. These rights (Article 67 of the Constitution) were violated. The events in question also could be categorised as discrimination as specified in Article 1 of the UNESCO Agreement on the Fight Against Discrimination in Education. Law Decree No. 11 of 1964 also promulgates this. The legal definition of ‘discrimination’ covers many types of behaviour that result in exclusion from, restriction of the provision of benefits. Behaviour whose aim or consequence is to terminate or hinder equal treatment in the area of education, namely: [...] restriction of a person or group to a lower level of education. Furthermore, the above resulted in the infringement of the pupils’ rights provided for in Article 10 (3) of the Act on Public Education. This Article provides for an education and teaching as befits their capabilities, interest and personal needs.
The new headmistress of the school, upon taking over the management of the school and having recognised the infringing transfers of children to the classes of special curricula, returned each pupil to their original classes. No expert opinions had been issued that would have supported the transfers. However, the pupils that had been taught in the less intensive special curriculum, as compared to those enrolled in the regular curriculum, could not catch up with their peers without expert assistance. 
The Office asked the chairman of the county assembly to take the necessary procedures to carry out the recommended tasks in order to ensure compliance with the law. The severe infringement was regarded as a critical situation from the aspect of pedagogical considerations.
After the teachers of the school made an evaluation of the concerned children’s educational level and established what they had attained in the regular curriculum, it was recommended that the designated experts of the county pedagogy institute should elaborate individual development plans. On this basis, the children would be able to catch up with their peers and return to being taught the normal curriculum in accordance with their capabilities. If they had been found to have varying levels of knowledge of the different subjects, the most highly talented ones should be allowed to acquire several terms’ materials in the course of a single term. If the expert examination of some pupils is required, it should be carried out promptly. Following the preparation of the individual development plans, the county pedagogy institute should designate qualified teachers to teach those children needing special education.  If necessary, hiring part time teachers should also be considered for the implementation of the plans.
Also, we prepared a recommendation addressed to the municipal council to initiate disciplinary measure against the teachers and the notary, who had committed ‘serious negligence’ in the given case. The implementation aimed to ensure legal compliance is still in progress. (VI/289/2000.)

Considering the fact that the deficiencies and failures described in this chapter, which resulted in the violation of the civil rights and particularly those of a high-risk group of pupils, we considered it justified in launching a comprehensive nation-wide investigation. Taking into account the above case, Dr. Sándor Illyés, a university professor, has been designated to carry out the national study. Also, it is planned to review the deficiencies in the legislation and its’ application. In our view, despite the fact that the goals of government regulation are in line with the requirements of children with disabilities, the associated and evolving system of guarantees is not yet satisfactory. Petitions submitted to the Office show that legal bodies participating in the provision of services for children with disabilities do not always utilise all of the possibilities available. Also, they often have to face the problem that the system of service provision, as required by law, has not even been implemented at the local level. In view of the cases submitted to the Office, it seems necessary to investigate the system for provision of these services. As regards to teaching of children with ‘other disabilities’, an intensive co-operation is required between teachers qualified in different fields. As has been mentioned, committees tend to recommend the provision of educational services for such children to be offered in schools of regular curriculum. Such schools need to co-operate with teachers qualified for teaching children with disabilities. These specialised teachers must co-ordinate with other such teachers in the providing of services for children with ‘other disabilities’ as in some cases a child with several disabilities will require teachers qualified in several fields at one time. The nation-wide study will investigate the activities of the 34 expert and rehabilitation committees operating in Hungary. From the findings, the Office aims to identify the models that are being successfully applied in various Hungarian counties.


Rights of teachers

Just like pupils’ rights, teachers’ rights (‘pedagogues’) fall into the categories of constitutional rights and the rights directly related to education. 
As will be illustrated in the cases described below, teachers submitted significantly more complaints concerning violations of their rights than about violations of their rights stipulated in the Act on Public Education. This may be explained by the fact that in many cases a natural sense of justice is sufficient for an individual to recognise a person’s rights whereas the perception of the violation of teachers’ rights per se necessitates an in-depth knowledge of legal regulations. However, government regulations are seldom mentioned in the course of teachers’ training and professional development training courses include very few programmes that are focused on government regulations.
In the course of the Office’s activities, as well as at various technical/professional meetings and seminars, experiences and views are often exchanged with teachers concerning their educational rights, the exercising and enforcement of such rights and the relationship between the legal environment and the education sector (pedagogy). Also, teachers also appear to be interested in these topics, for on the one hand their rights are sometimes violated and on the other hand, in the course of their work, they have to make sure that they respect the rights of other participants of education. The degree of their interest is also indicated by the fact that about a third of the petitions received by the Office was written by teachers. Although in the majority of cases, teachers complained about violations of their rights, in many cases they asked the Office for advice on which educational techniques and solutions they had elaborated would be most appropriate with the relevant legal regulations. Petitions showed that teachers’ rights may be just as easily and just as often violated, as are those of other participants of education. Despite prior doubts, as a matter of course, the Office does provide assistance for the enforcement of teachers’ rights as well.

Basic constitutional rights of teachers

As has been mentioned already, the majority of the complaints submitted by teachers relate to violations of their personal dignity. In these cases, the Office faced difficulties of the kind encountered with violations of the personal dignity of children. For example, in the course of the Office’s proceedings, when we asked the head of the institution concerned to make a representation, in some cases, he refused to admit that he had violated the personal dignity of his or her colleague. When this happened, the complainant would have had to prove his or her claim but when this was pointed out, many of the complainants withdrew their petition because they saw little chance to succeed in proving their claims. In one case, however, in the wake of the complaint submitted by the teacher, the Office considered it necessary to organise a personal reconciliatory session.
One teacher objected to the methods applied against him by the schoolmaster which the teacher claimed had violated his personal dignity and professional respect. The complainant claimed that the schoolmaster declared that he was not suitable for the teaching performance, and disregarded the opinion of an education expert. In addition, the schoolmaster criticised his teaching/education methods in the presence of pupils and meddled in his work, violating his professional autonomy. On one occasion while the schoolmaster was in his class, he did not permit the teacher to distribute tests to the pupils. Instead, in front of the pupils, the schoolmaster ordered the teacher to submit the tests to him for review. The schoolmaster, being a teacher of classical subjects, criticised the educational methods of the science teacher. On another occasion, he ordered the science teacher to submit his agenda of the parents’ meetings that were to be held, while the schoolmaster had not ordered any other teacher to do so. On two occasions the schoolmaster reviewed all of the written tests assigned during the given term. The teacher considered that this behaviour was based on personal motives, violating his personal dignity and professional autonomy. In our view it is important that a schoolmaster checks on the work of teachers, this is not only a right of a schoolmaster, but, according to Article 55 (2) of the Act on Public Education it is also his or her obligation. But under no circumstances will a schoolmaster be allowed in carrying out his or her responsibilities to violate the dignity of a teacher. As according to Article 19 (1) a) of the Act on Public Education, a teacher has the right with respect to his job that his personal dignity and personality rights are respected. Even though, the monitoring activities listed by the complainant were not an infringement in themselves, they became a violation of the teacher’s rights by the circumstances, for the schoolmaster abused his privileges. Our initiative made in the wake of a personal reconciliation negotiation, in which we called on the schoolmaster to comply with the provisions of the law and to duly respect the personal dignity of teachers, was accepted by the schoolmaster. (VI/284/2000.)
Article 70/G of the Constitution and Article 19(1) b) of the Act on Public Education stipulates that a teacher is entitled to professional and is allowed to choose the education and teaching techniques and methods. Some teachers complained that their schoolmasters did not respect this right. As a result, they suffered discrimination on account of the schoolmaster’s perception of their teaching methods, which otherwise would be considered in line with the school teaching programme.
One teacher, who made a petition, applied a special technique in teaching literature for which he had been criticised by various parties, despite the good results accomplished with the pupils. In his petition, he mentioned that the schoolmaster had not assigned him a form-master’s position for years. In this regard, the Office asked for the position of the schoolmaster, who, in response, cited that the complainant’s teaching methods had been criticised by a number of interested parties. It seems that parents were concerned about the progress of their children’s studies. Pursuant to Article 19-(1) b) of the Act on Public Education, a teacher has the right to choose the teaching methods based on the education programme, but that he must not jeopardise the attainment of the goals as laid out in the curriculum. The schoolmaster also responded that there were 55 teachers and 23 forms in the school, so it was not possible for each teacher to work as form-master. Decision-making on the appointment of teachers as form-masters is part of the competence of the head of the school. Accordingly, it was not contrary to the law that the complainant was not appointed as a form-master over a period of several years. Based on the information made available to the Office, it was decided that no infringement of educational rights had occurred. (VI/291/2000.)
Some teachers submitted complaints concerning violations of the right to the freedom of expression and confidentiality of personal information. 
One secondary school teacher submitted a complaint to the Office because the schoolmaster had ordered him to confiscate a petition prepared by pupils. For at that time, the school was preparing for the election of a new director and the then head of the institution was one of the candidates for the position. The pupils had outlined their complaints against the schoolmaster and then they had wanted to send their letter to the town mayor. The complainant realised that the schoolmaster’s instructions violated the pupils’ right to express their opinion. Therefore, he refused to carry out the order. However, the complainant presented a petition, of similar content but prepared by the teachers, to the schoolmaster. (VI/128/2000.)
We informed the teacher that the right to express one’s opinion is a basic constitutional right that is granted to pupils and teachers alike. Therefore, teachers may formulate and express their opinion, even when criticising a schoolmaster, without specific permission by the head of the institution.
A teacher complained that the schoolmaster decided on installing security cameras in the school, e.g.) classrooms, workshops, gym, etc, so as to prevent theft. (VI/155/2000.)
The complainant was informed that the action proposed by the schoolmaster would violate the constitutional right of the protection of personal data of those individuals who entered the school for one reason or another. According to the Act on the Protection of Personal Data, personal data may be handled only with the consent of the persons concerned, except when statutory authorisation at the appropriate level is obtained. Since the electronic images produced by the video cameras, as they contain pictures of individuals, qualify as personal data, a schoolmaster may not make a discretionary decision on the introduction of such a monitoring system.


Rights of teachers directly related to teaching

Provisions in Article 19 (1) e) and f) of the Act on Public Education grant the right to teachers to evaluate the performance of their pupils. The professional autonomy resulting from this right, however, is not unlimited. Other provisions in the law, such as those that include the rights of parents and pupils determine the limits of this right to evaluate. Of course, a large number of complaints submitted by parents and pupils concerning the evaluation of the performance of pupils was related to the breaking of these limits. Therefore, we will deal with these in detail. Obviously, teachers may exercise their autonomy without hindrance only if they are fully aware of these limits.
Pursuant to Article 70 (10) of the Act on Public Education the assignment of marks (scores or grades) cannot be applied as a disciplinary tool when evaluating the performance and diligence of a pupil. The freedom of evaluation is also limited by the fact that the annual end-of-year teachers’ panel reviews the year-end mark of each pupil. This is where decisions are taken on promoting pupils to the next grade. Where the year-end mark of a pupil is substantially worse than the average of the marks (scores) assigned to him during the school year, the teachers’ panel calls the teacher concerned to account for the reasons of the difference and to change his or her decision if required. If the teacher refuses and the teachers’ panel does not accept his or her arguments, the panel adjusts the year-end mark based on the marks scored during the school year. 
A teacher submitted a complaint to the Office because the school’s teachers’ panel had altered the mark he gave to a pupil at the end of the first term. This is contrary to the law. In response to the Office’s question, the head of the institution said that this was done to a pupil in the 8th grade preparing for an entrance exam. Because there was a large difference between the average of the marks in the class registers and the mark given to the pupil at the end of the first term, and the teacher could not justify the difference, it was decided to alter the mark. In our view the decision taken by the teachers’ panel was not contrary to the legal regulations because Article 11 (7) of the Act on Public Education stipulates that statutory rights and obligations have to be exercised and performed in line with their intended purposes. In properly exercising their rights, particular attention must be paid to the enforcement of the rights of pupils. Decisions have to be made in favour of a pupil in the proceedings where the facts of the case cannot be unambiguously identified. The Act on Public Education actually enables the teachers’ panel to improve the mark of a pupil only at the end of a school year. But in this case, an exception had to be made for this eighth grader, as the marks earned at the end of the first term are more important then the year-end marks when applying to secondary school. Therefore, it was decided that the decision taken by the teachers’ panel was justified. (VI/76/2000.)
Many of the complaints from pupils and to parents related to the observation that marks that seemed to be of equal value had different impact on the marks at the end of the first term and at the end of the year. The professional independence of the teacher enables him to attach different weights in calculating the end-of-term marks and the year-end marks, however, the basis of calculation must be pointed out in the teaching programme. As the Commissioner for Educational Rights is not in the capacity to handle a question concerning whether a mark or score has been established in line with the knowledge of the pupil, such petitions are usually turned down. However, the violation of educational rights occurs when pupils and parents are not informed of the basis of the evaluation. This will be discussed in more detail in the chapter on the rights of parents.
When a teacher exercises professional independence or autonomy concerning the evaluation of the performance of a pupil, the teacher has to respect the rights of parents as well as children.
As a result of information obtained from the Office, we were made aware of a teacher who had made it possible for pupils to improve on their failed tests. Pupils whose tests were given a mark of  ‘1’ (insufficient), had to rewrite the tests until they improved their result to at least a ‘2’ (pass mark). In their case the results of each of their tests remained on the record. In the case of those whose initial tests were given a mark other than ‘1’ but wanted to improve, and managed to write a better test, the lower mark was deleted from the registry. In this case it was established that this method of marking violated the principle of equal treatment of pupils. This was communicated to the teacher who had turned to the Office for information. (VI/125/2000.)
An important guarantee, that concerns the proper exercising of autonomy by a teacher, is comprised of the provisions enabling both pupils and teachers to seek for legal redress against non-compliant decisions by teachers in evaluating pupils’ performance. These provisions will be elaborated in the chapter on the rights of teachers.
It should be noted that within the above limits, teachers enjoy full autonomy and they may make their own decisions with respect to questions of evaluation. Consequently, the Office cannot take measures with respect to frequent complaints submitted by pupils concerning their discontent with their marks or with respect to the complaints concerning the evaluation methods of teachers, especially if the evaluation methods are in line with the school teaching programme.


Labour-related complaints

Many of the complaints submitted by teachers related to questions where the Office could not take action according to the DOCER. Such questions included labour-related disputes. The rules pertaining to public servants and the Labour Code Act No. XXII of 1992 on the Labour Code provide detailed regulations concerning the resolving of such disputes. They grant a wide range of powers to unions in this area. Although according to the DOCER, the Office cannot conduct investigations in such matters, through co-operation with the trade unions and with the participation of the Education Administration Department of the Ministry of Education, we make every effort to provide assistance to those asking us for help.
Our experience is that the situation of the rights of teachers and students in educational institutions cannot be separated from one another. It is clear from the petitions submitted to the Office, pupils and teachers equally need to learn and apply conflict management techniques that enable them to avoid infringement of rights. Furthermore, institutions will need to have mechanisms enabling them to ensure effective legal redress against infringements and violations. The elaboration of such mechanisms is essential for all parties concerned. The Office is convinced that techniques for conflict management and for the enforcement of rights developed with the involvement of teachers and pupils or student may provide real guarantees.


Parents’ rights

The rights of parents also fall into the categories of constitutional rights and rights directly related to education. The majority of complaints submitted by parents are related to issues falling into the second category. Parents are special participants in education in the sense that they are entitled to their education-related rights through their children and that they have to exercise those rights in the interests of their children. However, many of the rights of parents carry obligations as well, for a parent is obliged to ensure that his/her child enters the public education system.


Freedom of choice of school and teacher

One of the most important rights specified by Article 67(2) of the Constitution and by the Act on Public Education is the right of parents to choose the education and the educational/teaching institution for their children. The freedom of choice of which school their children will attend, however, does not automatically provide the freedom of choice who teaches their children. Although, the Act on Public Education declares the right to choose the teacher teaching a given subject only ‘if it is possible’. However, this provision does not provide a guarantee for the enforcement of this right, for in many cases ‘possibility’ cannot be provided for and the concept itself is difficult to interpret.
The lack of the practical possibility of choosing a teacher may be the reason that the Office has so far received only a few requests by pupils or students concerning the choosing of teachers in higher grades. On the other hand, the Office has received numerous petitions in which parents of children in elementary school, primarily in the first four grades, claimed the importance of the choice of the individual who would be teaching their children over the forthcoming years.


Rights relating to evaluations and grading 

In discussing the rights of teachers it was already mentioned that the teacher is granted a wide range of independence in the evaluation of the pupils/student’s performance, along with the fact that this autonomy is limited by a variety of rights of pupils and parents. The rights of parents are seriously impaired if they do not have sufficient information to the basis of the calculation of the marks given to their children or on the principles of evaluation. Marks are given at the end of the first term and at the end of the school year. Parents’ information on evaluation is part of the right to information in a broader sense, to be outlined in more detail below.
The Act on Public Education also regulates the question of legal redress against decisions on received marks. A parent or a pupil may launch proceedings against the decision or measure taken by a school, within 15 days of the date of the posting of the marks or where there is no such posting of marks, within 15 days of learning of the results. With respect to the evaluation of behaviour, of diligence or of performance in the learning of various subjects, pupils or parents may launch proceedings if the evaluation does not conform with the rules laid out in the local curriculum, or if the procedure relating to the evaluation is contrary to the law or statutes relating to the legal position of pupils/students. 


Right of access to information

Article 14 (1) b) of the Act on Public Education declares that parents are entitled to regular detailed and substantive information on the development, behaviour and progress of their children’s studies. This is one of the most important rights that parents have. It is a guarantee for the exercising of all their remaining rights. For parents may exercise their rights only if they have sufficient information on the school’s policies and the rules regulating it. In our opinion it is crucial that the basic documents of a school, e.g.) teaching curriculum, school code, and the OOR should be made available to parents. Also, parents must have access to the documents not only when they specifically request them. Complaints submitted by parents have indicated the importance of the dissemination of information, for conflicts between parents and schools have often been found to originate from the lack of information shared between the parties. The realisation of this fact prompted the Office to launch, in 2001, a comprehensive survey of the enforcement and application of the rights of parents.
The parents of a primary school pupil submitted a complaint to the Office because they considered that their child had not been properly controlled and they were not properly informed of the progress of their child either. During the personal reconciliation meeting, the schoolmaster declared that pupils’ report booklets were regularly compared by the form-masters with the class registries, but it is not possible where a child regularly leaves the report booklet at home, as did the child of the complainants. Finally, the parties agreed that the form-master would be available at a mutually agreed upon day and hour of each week to give the parents the information they requested. (VI/88/2000.) 
This case is a good illustration of the fact that co-operation and communication between the parties concerned will enable the resolution or the prevention of future conflicts.
However, a school has to inform parents not only about the behaviour and marks of children but also must inform them about events that may affect their children.
A complainant informed us that pupils underwent a medical examination and were given mandatory inoculations without parents having been informed in advance. Pursuant to Article 58 (3) of Act No. CLIV of 1997 on Health Services the person obliged to receive preventive inoculation and/or his legal representative have to be informed of the manner, purpose, location and time of the vaccination. No parental consent is required, for such inoculations are applied on a mandatory basis, however, the school is obliged to inform parents, according to Article 3 (1) of Decree No. 11/1994. (VI. 8.) MKM. The manner in which information is disseminated is specified by a school’s policies. (VI/528/2000.)
The interpretation of the parents’ rights to information often leads to difficulties in the case of separated or divorced parents. (VI/8/2000. VI/285/2000.) The Act on Public Education does not specify the rights of the parent holding the right of parental supervision. The law is understood by many as though only the parent holding the rights of parental supervision can exercise the rights of parents as specified by the Act on Public Education. By contrast, Act No. IV of 1952 on Marriage, Family and Guardianship, declares that in respect of issues qualifying as ‘important’ from the aspect of the future of their child, parents living separately have to exercise their rights. This is still valid even after the placement of the child with one or the other parent, even if there is no joint parental supervision, except where the right of supervision of one of the parents is limited, suspended or terminated by a court of law. Such material issues include the choice of the school and career of the child. Since the joint interpretation of the two acts does not enable an interpretation that would result in a reassuring answer to the question for schools and parents alike, it is necessary to carry out a more in-depth study of this question when performing a comprehensive assessment of the rights of parents and the exercising/enforcement of such rights.
Exercising rights as a collective

Parents may exercise their rights both individually, as well as collectively, through the parents’ and teachers’ working association or the school board. Parents have been found to recognise the importance of these forums though for lack of appropriate information it is often difficult for them to establish and operate these institutions. In a number of submissions, parents asked for information on the establishment, operation and competence of the school board or the teachers’ and parents’ working association. Since it is important that parents have appropriate representation in educational institutions, when such cases arose, we informed them of the statutory regulations. As has been mentioned, without adequate information, they cannot always properly exercise their statutory rights even in the already existing forums. 


Governance of schools by maintenance organisations 

Before the discussion of cases relating to governance of schools by maintenance organisations, it should be noted that the scope of the Act on Public Education covers education in kindergarten, education in school, education in student hostels. This is irrespective of the institution and organisation performing these services and irrespective of the maintenance organisation in charge of such institutions. Although the overwhelming majority of public education institutions are maintained by local governments, the set of fundamental principles laid down by the Act on Public Education allows for a public education institution to be established and maintained by the state, a local government, a local minority self-government, a national minority self-government, a religious legal person registered in the Republic of Hungary, a business organisation, a foundation, association or other legal person established in the Republic of Hungary having its official seat in the Republic of Hungary and having a legal personality or a natural person. The Act on Public Education contains special provisions concerning institutions maintained by organisations other than municipal governments.
According to the Act on Local Governments, the set of the mandatory tasks of local governments includes the provision for nursery school, kindergarten and primary school education. Such tasks are performed by local governments in accordance with the provisions laid out in the Act on Public Education. The statutes provide for the provision of services, not for the maintenance of institutions. In the course of organising and operating of such institutions, and by informing its constituents, a local government realises local public will in a democratic way. Where a local government maintains at least two institutions, it is obliged to prepare a plan that outlines the performance of tasks, a plan for the operation and development of an institutional network. This is a required preparation for its decisions in regards to the organisation of the performance of its public education related duties.
From the above provisions it follows that the provision for public education services may be organised only through the democratic co-operation of a broad range of participants. Since the Commissioner participates in the promotion of exercising of rights of children, pupils, teachers, parents and their associations. The promotion of rights of the maintenance organisations in charge of educational institutions is beyond his remit. This is the reason for the fact that the Office could not actually deal with decisions made by maintenance organisations in charge of schools, in relation to education and teaching.



Measures taken by maintenance organisations in charge of schools violating professional autonomy and/or the autonomy of the heads of institutions

The head of an institution, who is appointed by the maintenance organisation, is the link between the school and the maintenance organisation in charge of the school. The law assigns the tasks of the management of the teachers’ board, the governance of the educational work and its controlling, as well as exercising of the rights of the employer, to the competence of the head of the institution. At the same time, law imposes a definite restriction on governance by maintenance organisations in charge in that they cannot restrict the technical/professional autonomy of schools. 
Clearly, a local government, as the school’s maintenance organisation, will adjust the organisational framework of the institutions to the tasks to be performed and to the number of children. This constitutes an element of its’ financial management, including headcount management, tasks and obligations of local governments. Therefore, the maintenance organisation in charge of institutions has to participate in the governance and organisation of task performance, but it cannot withdraw rights from the head of the institution.
A petitioner complained of a decision taken by the local government.  Apparently, it had decided that in a local school, where the launching of one first grade class had been permitted, that the director might launch additional classes if necessary. This would only happen if the number of children coming exclusively from the district comprised a minimum of 20 children, as at least 23 children coming exclusively from the district had shown their intent to attend the new first grade class. The schoolmaster objected to the regulation that he may admit only children living in the district to the class. For the wording of the rule lead to the conclusion that he cannot admit children from outside the district even if the number of children enrolled from the district had reached the number specified by the local government. We turned to the mayor who informed the Office that the council had revoked its decision on its next meeting and had introduced a new, compliant resolution. (VI/185/2000.)
Some petitions were submitted to the Office on account of infringements pertaining to class sizes in kindergarten or in school. Annex 3 of the Act on Public Education specifies the maximum class size, but under circumstances provides that such maximum numbers may not exceeded 20%. It is possible to exceed the class size at the beginning of a school year where only one kindergarten class is launched in the institution and during the school year it is justified on account of a transfer of a new child or pupil. This is a binding rule on institutions.
A complaint was submitted to the Office by parents of children in the fourth grade of a primary school, concerning the decision by the council of the local government on the merging of two classes. The class so formed was comprised of 36 children whereas the law limits the number of children in a class to 26 pupils. The investigation performed by the Office revealed that the classes had to be merged as a result of the drop of the number of teachers. The council planned to eliminate the infringing situation before the next school year. The problems of a school facing the difficulties of a teacher shortage are easy to understand but this may not justify the violation of the law. Therefore, we submitted an initiative to the mayor to exercise his rights as employer. He was to instruct the head of the institution to put out a tender for the vacant teacher positions and make his bet effort to prevent that the maximum number of classes as specified by law is not exceeded in the school. (VI/623/2000.)
The council of a municipal government decided on terminating a local kindergarten class. According to the complainant the maximum class size was exceeded as a result of the decision. The mayor informed the Office that as a result of the lack of funding in the year 2000 budget the council reviewed the task performance of the local governmental institutions, which resulted in the termination of the class. When deciding on admissions, the senior kindergarten teacher decided, after taking into account the opinions of the employees, to admit all the children. Her view was that this would not result in any problem in the operation of the institution and consequently no child would have to go without a kindergarten education. This decision would continue to ensure the balanced development of each child in the community, which is in line with the will of the parents requesting kindergarten services for their children. In our view the limits on the numbers of children in the class were not materially exceeded, therefore, the excess did not threaten the quality standards of service provision. Therefore, the complaint was rejected on account of its minor importance. (VI/365/2000.)
Pursuant to Article 29 (1) of Decree No. 11/1994. (VI. 8.) MKM, a meeting of the teachers’ board may be summoned by a schoolmaster, by one third of the members of the teachers’ board or, with the agreement of the teachers’ board, by the school board or the organisation of parents or the self-government of pupils/students. Consequently, no other individuals, not event the mayor, has the right to summon a meeting of the teachers’ board.
One complaint was submitted by a teachers’ panel, which constituted eight members, which complained about the violation of the autonomy of their school. The teachers complained that the mayor interfered with the management of the school and that on two occasions, he summoned the teachers’ board without informing the schoolmaster. In his response submitted to the Office the mayor admitted to the offending actions by referring that he had disclosed the resolutions of the council relating to the school. In view of the above mentioned legal regulation, we submitted an initiative to the mayor that in the future the teachers should be informed as specified by law. Also, that the mayor should refrain from behaviour where he became involved in the management of the teachers’ board and the instructions of teachers. The mayor accepted the initiative. (VI/190/2000.)
A number of schoolmasters complained about the restrictions on the exercising of their employer rights, including the right to manage their employees.
One schoolmaster complained about the restriction of human resource management at state sponsored institutions. The complainant objected to a measure imposing restrictions on the manner of terminating public servants. According to the measure concerned, where an employer terminated an employee by mutual agreement or by transfer to another job, the employer had to request agreement with the mayor for the employment of a person for the vacated position. The Office informed the mayor that it was considered as adverse both for the employer and for employees. The complainant then informed the Office that the mayor had revoked his non-compliant measure. (VI/33/2000.)

School reorganisations

During the period under review, the Office received a large number of submissions concerning cases relating to the reorganisation of schools. Although the review of these cases revealed either that such cases were beyond the remit of the Office or that no infringement had taken place, owing to the large number of complaints the position established by the Office in this respect should be elaborated here.
In one case, students, in a number of cases, parents’ organisations, heads of institutions and teachers’ associations submitted petitions to the Office concerning their apprehensions relating to the closure or integration of schools. In several cases, lawyers represented the complainants.
In our view, the closure of a school is against the interest of students, parents and teachers but it does not violate their rights. For pursuant to Article 102 (2) of the Act on Public Education, a maintenance organisation in charge of a school is responsible for deciding on the establishment, reorganisation or closure of a public education institution. The fact that the law assigns the decision relating to the establishment, reorganisation and closure of a public education institution to the discretionary scope of the school maintenance organisation means that such organisation has exclusive right and responsibility concerning such decisions. The decision making power of such organisation is, however, restricted by the fact that it may close its public education institution only if it continues to provide for the performance of the services concerned. It must make sure that the use of such services does not impose disproportionate burdens on pupils and parents. Based on its development plan, the opinion of the county government has to be obtained in order to carry out such a decision.
The parents’ association of a school submitted a complaint to the Office with respect to the local governmental decision concerning the revision of the public education concept of the town, complaining that the local government was planning to close their school without a legal successor. They expressed their doubt about the possibility of providing for the appropriate standards of education for their children after the closure of the school. They argued that they would face disproportionate difficulties if they had to transfer their children to other schools. They were also concerned about the physical development of their children because they argued that the children would then be transferred to an environment detrimental to their health. They supported this argument by submitting an environment impact study. In response to the concerns raised by parents the mayor explained that the duty to be performed might be carried out more effectively and more efficiently in another way or in another school. He added that the local government would provide a high standard of services for each of the classes transferred to other schools. That there would be no problem using the schoolbooks that had already been ordered and since the recipient schools were located in the same residential district, it would take only a few minutes more to get to the schools. The case was closed for lack of an infringement. (VI/239/2000.)
Article 102 (3) of the Act on Public Education provides an additional guarantee for the participants in education. It states that a maintenance organisation in charge of a school, prior to making a decision concerning the reorganisation of a school, has to acquire the opinion of the school’s employees, the school board, the parents’ association or organisation, and the pupils’ or students’ self-government of the school concerned. Although the contents of such opinions are not binding on the local government in making its decision, failure to ask such organisations for their opinions constitutes an infringement of the law.
In one case the complainants claimed that the local government council had failed to ask the school board or the teachers’ association their opinion prior to reorganising the school. The maintenance organisation in charge of the school is obliged to ask such organisations for their opinions on such matters. Therefore, the local government violated the law by failing to do so. (VI/192/2000.)
In regards to some petitions that were submitted, the local government concerned had not yet made its decisions on closing or merging schools, therefore, the assumed infringement had not even taken place. In such a case, the Office could not take action according to the law, for planned measure or a resolution that has not yet been implemented cannot violate anyone’s rights. A direct threat of an infringement requires a decision already made but not yet implemented, assuming that it would result in the violation of rights of others.
One complainant claimed that the local government was planning to reorganise the school though no concrete action had been taken. The media wrote about the closure of the school and it made it impossible for the school to continue functioning in an appropriate way. The complainant was informed that the Office could take no action without an actual decision on the closure of the school. (VI/97/2000. VI/115/2000.)
Conflicts arising in educational institutions are communicated to the Commissioner for Educational Rights when they actually come to light. The Office has found, however, that a lot of conflicts remain hidden. Suppressed conflicts will sooner or later emerge but then they tend to be so violent and spectacular that it leaves little room for a reasonable resolution. Emotions tend to cover up the actual reasons for the conflict. A conflict may be covered up for a variety of reasons. Teachers often feel that their professional reputation is impaired when pupils submit petitions against them or where parents raise objections. As has been mentioned, public education institutions do not have mechanisms for conflict resolution. They do not have a system that would enable them the recognition and analysis of conflicts, the exploration of the reasons or the development of solutions based on agreement to remedy the situation. Hierarchy in schools is part of the problem. For those in a dominant position tend to try to resolve problems by misusing their position of power, and in such cases, resistance, discontent and evasion will be inevitable.
In our view such phenomena hinder the exercising and enforcement of educational rights. We are convinced that democratic education necessitates a democratic atmosphere in a school and the democratic settlement of any conflict that may arise in a school. The interaction between interest groups and those holding powers within a school and the scope of publicity usually determine the mode of the handling of conflicts. All of these have a pedagogical effect as well, having an impact on the relationship of the participants in education with respect to the law and law enforcement. Therefore, we considered it important to organise a general survey that may enable us to identify factors hindering the operation, exercising and enforcement of educational rights. The survey is being performed by the Kurt Levin Foundation and the Sociology Institute of the University of Arts of Budapest (ELTE), and headed by György Ligeti, a well-known sociologist.
Although the report will be completed by early summer, our suppositions seem to be confirmed already in the current phase of the survey. We will present some of the preliminary observations hereunder. In many cases schools violate the law in the assumed interests of children. The illegitimacy of dismissals and expulsions from a school shows not only the lack of disciplinary procedures, but also the grave problems of conflict management. In many institutions problems are considered resolved by the dismissal of a teacher or a pupil/student. Hindering the operation and existence of students’ self-government is a phenomenon which is not intended by anyone but which still occurs. In some cases, teachers, that are appointed to promote the activities of students’ self-governments, are not acceptable to the students but are approved by the school’s management. It should be noted that teachers and teachers’ boards often make immense efforts to introduce and operate systems of control instead of organising programmes for pupils or students that could replace controlling.


vocational education

Vocational education is a special branch of education for in this field of education is connected to economic and commercial needs and requirements. Business organisations are obliged by law Act No. LXVII of 1996 on the Vocational Training Contribution and Subsidizing the Development of Vocational Education to provide assistance to vocational (practical) training. The obligation to make contributions to vocational education may be settled by payment of contributions but the amount due may be reduced by businesses directly participating in training. Through the organisation of practical training of students in vocational schools, the realm of education and business meet and interact in a particular way. Commercial interests may influence vocational education, which then becomes more complicated for most of its participants, as compared to other fields of education. Thus the curriculum and stability of practical training will be less transparent and controllable for trainees and parents alike.
Among the complaints submitted to the Office those relating to vocational education and training make up the smallest percentage. In respect of the small proportion of cases relating to vocational education and training it should be noted that some of the cases relating to vocational education and training have been dealt with among cases pertaining to public education. This is explained primarily by the legal regulation, primarily the relationship between the Act on Public Education and the Act on Vocational Education Act No. LXXVI of 1993 on Vocational Education. The provisions of the Act on Public Education also apply to institutions performing vocational education and training. For instance, enquiries have dealt with the establishment, maintenance, operation of vocational schools, and the aspect of vocational education being free of charge, and also the general rules pertaining to teachers/instructors working in vocational schools. The scope of Decree No. 11/1994. (VI. 8.) MKM on the operation of educational institutions also covers vocational schools and their trainees.
As a result, in the case of some of the infringements, the type of institution in which the violation occurs is immaterial. Some types of infringements, however, may occur only in the environment of vocational education and training, because of its very nature. The reason for this is that the Act on Vocational Education and Training regulates certain issues in a different way in comparison with the Act on Public Education and it contains provisions relating specifically to vocational education and training.
Grievances relating to the violation of provisions pertaining to practical vocational training are typically related to the area of vocational education and training. According to the Act on Vocational Education and Training, a trainee may be obliged to perform only tasks specified in the vocational education and training programme in the framework of practical training. The law provides detailed regulations on the various issues relating to employment of trainees, including working hours, breaks, pay and other benefits.
Investigations launched in response to a complaint submitted by students of a secondary school revealed a variety of infringements. Part of the complaint related to vocational training that they had received at school. Students complained that secondary grammar school students and the trainees in the 10th grade in vocational school also had to go to work. They also complained that in addition to the annual mandatory practical work, the students of some forms were required to work for several weeks. They also complained that those who worked in the summer in the training workshop of the school had not been paid their expected wages. The response in writing submitted by the schoolmaster to the Office confirmed the above complaints.
By comparing the elements of the case with the relevant legal provisions the following infringements were identified. The participation of secondary school students in a practical training is contrary to the law on vocational education and training, as only trainees of secondary vocational schools and of vocational schools may participate in such training. Only a one-off visit to a factory or one class of practical training may be organised for secondary school students. Practical training for 10th graders participating in vocational training in the 1999/2000 school year is contrary to the Act on Public Education. According to the law only vocational orientation training may be organised for participants of the 10th grade, which cannot take place outside the school environment, e.g.) in a factory. The fact that some classes had to participate in practical training for a longer period of time than the number of hours specified on a mandatory basis, in contrast to the education programme, is also contrary to the Act on Public Education. It is also contrary to the law that trainees had not been paid for their work in the summer practical training course in the training workshop. The co-operation agreement concluded between the school and the business in question also included non-compliant provisions.
Accordingly, we called on the director of the school to make sure that in the future the practical training curriculum is in compliance with the relevant legal regulations. Also he is to make sure that trainees, doing their summer practical training work in the training workshop of the school, receive their due pay, and that the co-operation agreement be modified to comply with legal regulations. The schoolmaster accepted the initiatives and worked out an action plan to carry out our proposals. The Office has been kept informed of the progress of his efforts. We elaborated recommendations to the public education institutions with respect to this issue, asking them to launch technical/professional and legal investigations. The public education institutions did carry out the inspections and informed the Office of their findings. Since there was a well-grounded suspicion of ‘violation of rules on the practical training of trainees participating in vocational education and training’, we made a charge for infringement of rules against the schoolmaster. The infringement authority carried out its proceedings and imposed a fine on the schoolmaster. (VI/286/2000.)
In some cases we found that payments due to trainees were not made in compliance with the relevant statues of law at institutions providing practical vocational training. Pursuant to Article 2 of the Joint Decree No. 9/1993. (XII.30.) issued by the Labour Ministry and the Education Ministry the benefits to be provided to trainees participating in training in the schooling system, the minimum monthly amount payable for the summer practical training of trainees, irrespective of the number of days spent on theoretical and practical training, must equal at least 10 percent of the current minimum wage. This provision, however, is often disregarded by business organisations providing vocational training services.
In one case trainees were not only not paid the amount due to them by law, instead, they had to pay for the practical training. This was despite the fact that the Act on Vocational Education stipulates in the case of training relating to the acquiring of the first vocational qualification, a business organisation must not charge and must not accept cost contribution or reimbursement. The law heavily sanctions violations of this rule, for the chamber may exclude a business organisation, which violates this rule, from participation in practical training for up to five years.
Some conflicts relate to the co-operation agreement concluded between the school and the business organisation offering vocational training.
The managing director of a company, which organises practical training, submitted a complaint to the Office because a vocational school unilaterally cancelled its co-operation agreement with it. The Office found that the school decided on terminating the agreement because the company, which was having financial difficulties, could not pay the development contribution to the school, which as a pre-requisite for the training agreement had stipulated these fee. With respect to this case, we asked for the opinion of the deputy state secretary of the Ministry of Education in charge of vocational education and training. He answered that a school may have a co-operation agreement with a business organisation providing vocational education and training and at the same time sign a contract with the same business organisation as a development contribution donor, but this should not be a pre-requisite for co-operation. Based on this opinion, the institution was called on to terminate the infringement. The head of the institution accepted our initiative and prepared a new agreement with the business organisation. (VI/161/2000.)
Pursuant to Article 24 (3) of the Act on Public Education where the number of certified plus unjustified number of classes missed by a trainee exceeds 20 percent of the practical training period in a given school year, the trainee may continue his studies only by repeating the same grade.
One person complained that because of his absence from the practical training sessions in the first half, at the end of the second half he was obliged to repeat the whole of the year. So in the second half he attended school in vain for without being notified he did not know that he had reached the statutory limit. According to the schoolmaster, the trainee was not obliged to repeat the year based on the absences in the first term because they considered that he could have made up for the absences in the second year. This, however, did not take place. Indeed, the trainee missed a lot of classes in the second term as well. The school did not infringe the law by obliging the trainee to repeat the year because the number of classes missed exceeded 20 percent of the practical training time. However, since the individual in question exceeded the number of missed classes permitted, this should have been communicated to him before the beginning of the second term. Therefore, the director of the school was called on to provide such information to trainees in similar cases in the future. (VI/240/2000.)
Business organisations are not always involved in the practical training of students. For a number of vocational schools, that have the requisites for practical training, trainees can perform practical training work in the training shop of the school. However, conflicts may also arise from this arrangement.
One complainant claimed that his son, a trainee in a vocational school, had not been provided with protective equipment and did not receive proper pay. Furthermore, he considered that his son earned a lot of money for the school and therefore he complained about having to pay for his meals. The schoolmaster informed the Office that the trainees participated in training organised by the school and had no contract with business organisations. Therefore, they could be paid a salary only for the summer training. This amount was also paid to the son of the complainant. The schoolmaster also claimed that in accordance with the relevant statutes of law they always provided trainees with the necessary working clothes and protective equipment, while the profits of the work performed in the training shop were used for the necessary development and the optional training of trainees. In the course of the reconciliation procedure, it was found that the schoolmaster had been ready to co-operate with the family to resolve the conflict. The schoolmaster had even contacted the local council to ask for a welfare benefit for the family to settle the arrears of the charge for his meals. Accordingly, the school had not violated any rule, therefore, the case was closed for lack of an infringement. (VI/345/2000.)
The small number of complaints received from the area of vocational education and training cannot be regarded as though there were a smaller number of conflicts in such institutions than in others. Vocational education institutions tend to be characterised more by a rigid hierarchical system, and those trainees are also employees at the same time, which makes them much more, exposed than other students. A number of complaints were submitted concerning ‘initiation’ ceremonies, intimidation, etc. Therefore, we decided to carry out a comprehensive survey of the exercising and enforcement of trainees of vocational education and training institutions in 2001.


higher education 

Admission to higher education institutions 

Some of the complaints received regarding admission to higher education institutions were related to the admission criteria specified by higher education institutions. In such cases complainants were informed that according to the Act on Higher Education Act No. LXXX of 1993 on Higher Education, a higher education institution is entitled to specify the admission criteria. The only restriction is that examination requirements are to be disclosed publicly at least 2 years prior to the year that applications are received. Other conditions have to be disclosed at least one year before introduction, in the Guide of Higher Education. (VI/269/2000. VI/517/2000.)
Many of the complaints received in the summer were submitted by examinees complaining about negative decisions on their entrance examinations and/or about the implementation of the admission procedure. Decision on the selection and admission of students is a key component of the autonomy of higher education institutions. Therefore, the Office cannot inspect the details of decisions made by institutions, in regards to admissions and the evaluation of the entrance criteria.
Some examinees complained that in reviewing their tests, their answers were different from the expected solutions but nonetheless they thought that their answers should have been accepted as correct. Some complainants asked the Office to review their tests and to correct the results of the reviews of their tests accordingly. In line with the above, such requests were turned down. (VI/377/2000. VI/393/2000.)
However, higher education institutions are also bound by the provisions of the Higher Education Act, the Government Decree on the General Rules of the Admission Procedures of Higher Education Institutions and the admission rules of the individual institutions. Our Office established its scope of competence in cases where suspicion of the violation of such statutory rules arose.
The head of a higher education institution sent the following letter to examinees. ‘The score assigned to your test, the criteria of evaluation and the solutions to the questions will be displayed on the notice board of the college from July 7th, 2000. You may see your test on request and if you wish to do so, you must submit your remarks in writing to the relevant department within 24 hours after such viewing.’ The admission procedure as outlined in the letter to the examinees was found to be violating several rules.
According to the above mentioned government decree, an examinee is entitled to see the evaluation of his test before the decision is made on admission or rejection. The date and place of the inspection of tests has to be specified by the institution concerned. This is to be forwarded to the examinees. The institution violated the rules of the decree by failing to specify and by failing to inform examinees of the place and date of inspection of the tests.
Pursuant to the decree, an examinee may ask in writing the head of the institution or faculty to review any marking and evaluation errors identified by the examinee before the end of the second working day following the student’s inspection of his test. The institution violated the rule by providing only 24 hours for the examinee to notify the appropriate organ.
We established that by infringing the admission procedure, the institution denied the examinee the right of inspection of his test and consequently from the possibility to seek for legal redress. Therefore, the Office initiated a recommendation that allowed a complainant to see his test and to be provided with a possibility to review the error in the evaluation and scoring of the test. Furthermore, we recommended that the admission procedure be performed in accordance with the decree in the future and that further the admission regulations of the institution should also be reviewed. The higher education institution accepted our initiative. (VI/380/2000.)


Cases relating to studies and examinations

A number of college/university students submitted complaints in regards to decisions made by the higher education institution concerning issues relating to studies and examinations. Most of the complainants contacted the Office as a last resort. Specifically, when they were forced to repeat a term as a result of their application for a postponement of an examination was rejected or if they could not pass the closing examination and obtain a degree at the expected time.
In many cases the Office found that the grievance of the student was not justified and that the higher education institution had acted in line with the relevant rules. It seemed that students did not know or did not know how to interpret the legal regulations.
In general, study and examination regulations provide that heads of universities and colleges decide on the basis of fairness on applications concerning the postponements of examinations. Thus the students criticising the rejection of their applications had to be informed that heads of universities and colleges had such discretion. The person exercising fairness within the scope of decision- making based on and in line with the authorisation by law and its procedural rules is free to assess circumstances and can make a discretionary decision on the subject matter of an application. The Office cannot overrule the contents of such decision. (VI/361/2000.)
Likewise, we established that there was no infringement when a higher education institution did not re-admit a student dismissed on account of successive failures in repeating terms. In that case, the study and examination regulations provided that after a period of two years, the individual can be readmitted to the institution but this is not to be conferred as a right to readmission. (VI/37/2000.)
Some students turned to our Office when they lost the possibility to receive a degree as a result of a measure taken by the higher education institution.
Two students complained that their higher education institution did not permit them to submit and defend their already completed theses. In both cases, we found that the institutions concerned had complied with the rules. They did not let the students take the final examinations because they had not attended the necessary number of lectures/tutorials and therefore they could not fulfil the requirements for obtaining a final certificate. (VI/268/2000. VI/293/2000.)
In a number of cases, students complained about higher education institutions that required writing language proficiency examinations as a pre-requisite to writing their final examination. In most cases this was due to the lack of information received by students. It seems that it is not generally known that since 1994 not only universities and colleges, but also government regulations may prescribe the holding of foreign language proficiency certificates as a pre-requisite for participating in final examinations. These qualification requirements caused problems for the first time in 2000, as the application of the 1994 statutory provisions came into effect.
It should be noted that the introduction of the obligation of acquiring a foreign language certificate, in itself has not violated the educational rights of students. In two cases, however, it was found that the higher education institution provided incorrect or insufficient information to the students concerning the requirement of a foreign language proficiency certificate. As a result, the institution violated their educational rights. Even in such cases, we could not submit proposals to the higher education institution that it should make exceptions to the provisions of the government decree on the grounds of fairness. But in both cases, we recommended that students be provided with relevant information on language proficiency related requirements and that those concerned should be provided with timely, repeated and salient information on changes of the study related requirements. We also recommended that higher education institutions contribute to the raising of awareness of the requirements specified by law. (VI/273/2000. VI/332/2000.)
In one case the Office was informed of a grave violation of the law.
Students claimed that at the end of a written test, the teacher announced that for the sum payable to repeat an examination, i.e.) HUF 2,000, he would promptly enter the mark of ‘2’ (acceptable) in their report booklets. As the teacher did not even bother to review the tests, the students queued up with their booklets and their HUF 2,000. For HUF 3,000, HUF 4,000 and HUF 5,000, the teacher sold marks of ‘3’ (medium), ‘4’ (good) and ‘5’ (excellent), respectively. The head of the institution was called for his position with respect to the case and was asked to take the necessary measures. He was to make sure to prevent the repetition of this violation in the future. The head of the institution corrected the infringement by having the students take supervised examinations and launched disciplinary measure against the teacher. (VI/565/2000.)

Fees and charges payable by students and grants payable to students

A lot of enquiries were received with respect to fees and charges payable by students. The Office provided information over the telephone to a number of students posing questions about tuition and incidental fees. The nature and the number of questions posed shows that students do not have enough information on the regulation of the fees and charges that they are required to pay. They are not properly informed by higher education institutions either. Students and higher education institutions both find it difficult to understand the complex system of regulations on this issue.
In many aspects, the lack of clarity of the concept of tuition and incidental fees was the source of the problems. Both students and institutions seem to misunderstand these terms. According to the Act on Higher Education, students participating in state financed higher education must pay tuition and other fees while students participating in vocational education, that is not financed by the state, must pay costs and other charges. As a matter of course, only students participating in state financed education may study free of charge. While those attending non-publicly financed educational institutions may not study free of charge, even if they meet the criteria for exemption from tuition fees. Regulations on students having to pay fees and charges and the freedom from such are included in Decree No. 144/1996. (IX. 17.) and also in the regulations of the various institutions.
Of course, it is an important question for a student as to whether and how much he or she has to pay for his or her education. Many of their complaints are about the obligation to pay fees or charges and the amounts of such. Often they ask for ways to be exempted from the obligation to pay.
A very large number of petitions submitted asked for exemption from the obligation to pay tuition fees. In many cases, we informed students the number of times and the period that they may be entitled to such benefit. This benefit was usually granted on the grounds of being enrolled in their first basic vocational training. Many students had the impression that they may study free of charge even when enrolled in more than one program, that is until they obtained their first degree. However, pursuant to Article 12 (4) of the Government Decree No. 144/1996. (IX. 17.), entitles students to studies free of tuition fees only at one higher education institution, at one faculty and in only one program. In addition, upon enrolment they have to make legal representation concerning the place where they will apply the benefit.
Article 6 of Government Decree No. 120/2000. (VII. 7.) on the financing of teaching resources and maintenance of the institution, also details the amount of time that a student has for entitlement to study free of tuition. If, however, a student continues studying in an other program or faculty without obtaining a degree, then he may only study free of the tuition fees only for the time remaining that would have been required for the obtaining of the first degree. 
A student asked the Office for a position statement on the obligation to pay tuition fees and on the amount payable. The submitter completed two terms in a higher education institution and then he discontinued his studies. The submitter was informed that as a result of this he may study free of tuition fees in the higher education institution in which he continues his studies for a period of not more than two terms. (VI/252/2000.)
Most students study free of tuition fees because they are studying in state-financed initial studies, in initial supplementary studies, in an accredited higher education institution, in a vocational training school that may be offer courses during the day or night or offers them as a correspondence basis.
According to a complainant, the impossibility of obtaining additional qualifications on a tuition free basis is a contravention of the provision in the Constitution dealing with equal opportunities and results in negative discrimination.  The prohibition still applies even when the student paid for his or her initial degree or diploma. According to the complainant, the benefit of acquiring a degree, not necessarily an initial one, free of tuition fees should be available to graduates as well.
Our position is that the legislation established as a basic rule that students participating in state-financed higher education should be obligated to pay tuition fees, and that the exemption from the obligation to pay tuition fees is a type of benefit. According to the Constitutional Court’s ruling on benefits, which are provided by the legislation, benefits are unique when applying the principle of freedom from discrimination. The only thing that may be challenged is if the benefit resulted in unequal treatment that could not be justified and was arbitrary.
In this particular case, the regulation is not arbitrary and is based on sound reasons. The legislation is designed because prior to this a large number of young people could not participate in higher education because of the mandatory tuition fees. Therefore, the law provides assistance in acquiring of the initial qualifications free of charge but the legislation does not remove the obligation to pay tuition fee on additional studies. (VI/353/2000.)
Another complainant, who criticised that, only the initial degree or diploma is financed by the state, made the same comment. Those who had earlier acquired their initial qualification, for which they had to pay tuition fees, had no access to at least one government financed initial qualification. According to the complainant the regulation that excludes holders of degrees from access to state-financed education constitutes negative discrimination.
Our position was as follows. That it has been ruled by the Constitutional Court on several occasions ‘by the interpretation of the prohibition of negative discrimination’ specified in Article 70/A (1) of the Constitution. It is also established that the prohibition of discrimination does not mean that discrimination aimed to provide for social equality is prohibited. The prohibition of discrimination means that the law has to treat everyone as equal (as persons of equal dignity) i.e.) their personal dignity is a basic right that cannot be impaired. In addition, the criteria for the distribution of entitlements and benefits has to be determined with equal respect, taking into account the individual circumstances. [...] From the right of equal personal dignity in some cases it may follow that goods and opportunities be equally divided between everyone (even in terms of quality). But if some social goal, not contrary to the Constitution, can be enforced only in a way that does not enable the equality of opportunities in this narrower sense, then this positive discrimination cannot be qualified as contrary to the constitution.” [Resolution No. 9/1990. (IV. 25.) AB of the Constitution Court]
By determining the impact and need of state-financed initial qualifications, the legislation aims to ensure that each citizen be given an opportunity to acquire at least one degree in higher education. Thus the regulation qualifies as positive discrimination and is in line with the provisions of the Constitution. (VI/504/2000.)
A number of submissions related to the question of payment of incidental fees. Pursuant to Government Decree No. 144/1996. (IX. 17.), the amount of the costs to be covered by incidental fees is determined by the institution in its discretionary competence. In order to maintain the legal protection of students, state-run higher education institutions may take decisions only within certain statutory limits that are in line with the provisions of the Act on Higher Education and the relevant government decree. Our Office may only inspect compliance with these rules. We cannot make judgements on the amounts concerned.
Accordingly, based on the complaint made by a student concerning the amount of a charge, it was determined that no infringement could be detected. The higher education institution in question complied with the following statutory provisions concerning the establishment of the amount of the charge. A higher education institution is to inform its students concerning the amount of the tuition fee payable in the first academic year. An institution is obliged to disclose the fee of training courses in the notice on the admission conditions. The training charge may not exceed the amount of the fee established for the previous year plus the prior year’s consumer price index as published by the Central Statistics Office. The amount of the charge has to be disclosed no later than May 31st of the prior academic year, as is customary in the given institution. (VI/224/2000.)
A complainant complained that the amount of the charge to be paid prevented him from participating in further schooling, which constituted a violation of his right to education as specified in Article 70/F of the Constitution.
The complainant was informed that as the Constitutional Court had ruled that ‘the distinction between so-called first and second generation personal and civil rights may now be considered as customary in the interpretation of the constitution [...] The second generation is comprised of economic, social and cultural rights. The enforcement of these assumes specific measures by the state. Obviously, the guaranteeing of these rights depends on the economic performance of the country at any given point in time.” [Resolution No. 42/2000. (XI. 8.) AB of the Constitutional Court]. This ruling applies to the right to education, a second-generation right, as specified in Article 70/F of the Constitution.
The Constitutional Court specified the obligation of the state with regards to the nature of the right to higher education. ‘The duty of the state in relation to higher education is to create the objective, personal and material requisites for the right to learning. Also, it must guarantee this right to any citizen having the abilities to participate in higher education by developing them. The task of the state should be of a programme-type task. Its implementation requires time and is dependent on the amount of the funds available to carry out the programs. […] The right to education at the post secondary level may be ensured in a variety of ways. The state has a wide leeway in implementing this task.” [Resolution No. 1310/D/1990. AB by the Constitution Court]
The state performs its constitutional obligation guaranteeing the right to higher education by enforcing the above effective legal regulations, by the state offering financial support, and, among other things, by allowing tuition free initial qualification, and remaining within the above mentioned limits.
Article 7 (6) of the Act on Higher Education stipulates that a public higher education institution is permitted to provide higher vocational training further to its state financed basic duty, as a service for a fee. In that case, the school may determine the amount of the charge itself, and may also specify benefits at its discretion for its students participating in the program. (VI/504/2000.)
Oftentimes, the Office gave information on the special situation of students receiving social security benefits; e.g.) maternity aid, childcare aid or childcare benefits. Pursuant to Article 22 (4) of Government Decree No. 144/1996. (IX. 17.), no charge for costs can be collected from students receiving any of the above benefits. This applies to students participating in tuition fee paying programs public higher education institutions. If a student gives birth to more than one child, then the exemption from the payment of costs may be applied for a maximum of two terms in excess of the training period specified in the training requirements. (VI/152/2000. VI/529/2000.)


Legal status of immigrant students

Immigrant students submitted a number of complaints to the Office objecting to that owing to their foreign citizenship they have to pay for training in higher education institutions and that they were entitled to students’ benefits.
In our view, in general, discrimination concerning foreign students with respect to charges and benefits should be regarded as acceptable. Immigrant students, however, should be judged according to different criteria. From the date of the issuance of a Hungarian identity card, an immigrant is treated by the Act on Higher Education and its enacting clauses in the same way, as are students of Hungarian citizenship. Consequently, immigrant students may participate in state-financed training and they are also entitled to scholarship.
In view of the above, in three cases we formulated initiatives to the heads of higher education institutions to ensure that immigrant students be regarded as of equal legal status with Hungarian students. They should be treated equally with Hungarian students in respect to all of the rights and benefits available to Hungarian citizens, as according to the relevant law statutes. Our initiatives were accepted in each case. (VI/174/2000. VI/374/2000., VI/402/2000. VI/408/2000. VI/435/2000.)

THE OFFICE’S Participation In the enforcement of educationAL rights 

Pursuant to the DOCER the Office participates in the enforcement of the civil rights of the participants in education as it relates to education. The handling of their complaints is only one of our activities. Our ex officio inspections explore in a comprehensive way the actual enforcement of the rights related to education. This is done when the petitions submitted to the Office indicate a situation with a large number of problems. We are making efforts to reduce the gap between the Office and the participants in education as shown by our activities at the ‘Pepsi Island’111 One of the largest contemporary music festivals in Europe.1, and at professional forums. We make ongoing efforts to familiarise those concerned with their educational rights thorough various conventions, seminars and forums including the recently created website. This is the only way for the Office to completely fulfil its mandate with respect to the enforcement of educational rights.


forums, open days for complaints

Since the Office of the Commissioner for Educational Rights provides services to participants in education therefore it is considered crucial that everyone concerned has access to examine and review our work. We organise professional forums and open days in rural locations for people to submit their complaints. In the course of our local events, those attending our programmes may not only learn about issues of importance from the aspect of educational rights but they may also meet our staff, helping us to develop client friendly culture. 
In the autumn of 2000, we visited three county seats, Tatabánya, Kaposvár and Debrecen. The two-day programmes were prepared with the aid of the staff of the county pedagogy institutes. Their professional and administrative assistance made a large contribution to the success of the events. Also, colleagues from the Office accompanied the Commissioner on tours. This was required primarily to make it easier to deal with questions, and when it was necessary, our personnel dealt with complainants in two different rooms.


Professional forums

The primary objective of our professional forums, such as seminars and meetings, is to let participants in education learn about the operation, procedures and objectives of the Office. Furthermore, we make every effort to share the already successfully applied conflict management techniques with the participants in education and to answer their questions pertaining to educational rights. One of our most important objectives is that an open dialogue be launched with respect to educational rights, their infringements and enforcement. A mechanism which can carried on a daily basis and which may be pursued and applied in the future.
A separate forum was held for maintenance organisations in charge of kindergartens and schools, as these organisations are subject to special rights, responsibilities and obligations. Teachers, students and parents interpret educational rights and their enforcemention a different manner. Therefore, we met the different groups on different occasions.
Heads of institutions and organisations responsible for maintenance organisations are responsible for the compliant operation of educational institutions. According to our experience, they are not contacted to attend discussions relating to educational rights as often as we would like. Therefore, holding more discussions with them should offer new perspectives for all participants. 
Also, we make efforts to develop less formal dialogue with teachers, students and parents that focus on individual cases. In order to eliminate misunderstandings that emerge with respect to the Office, contacts with teachers are encouraged because the Office is not only involved in protecting students’ rights.
Higher education institutions are also operating in Kaposvár and Debrecen, therefore, we had personal discussions with university and college students in those towns. 


Open days

The problems of many complainants who turned to the Office are rather complex. Problems arise because some questions are of a sensitive nature, and others are afraid of official procedures, and therefore, they wanted to know what would happen if they submitted a formal complaint. At open days, the Office helps answer such questions on-site, with the Commissioner hearing out everyone, and if possible provides advice and takes records where necessary.
Organisations involved in the above programmes were very interested in attending along with those invited. They attended the forums with questions and proposals. In many of the cases our proposals were sufficient, in other cases we launched inspections. In the assessment of the needs, we will continue our visits to rural locations in the future, as all of the pedagogy institutions in Hungary welcomed our initiative.


PEPSI-Island 2000

In August 2000, the Office set-up a tent at the event. Since this is an event frequented by students, we thought that being present in the ‘Street of Organisations’, we could make them aware of our existence and in addition to provide them information on our work. We designed questionnaires to gauge the perception of the most frequently encountered infringements. In our questionnaires outlining typical educational conflicts, only one of the answers was compliant, the rest described non-compliant solutions. Students, teachers and parents visited our stand. The questionnaires were evaluated using group participation, where each of the participants learned something. We also provided legal advice and in some cases we launched investigations.


co-operation

In order for the Office to be able to carry out its functions in an efficient manner, it has to co-operate with governmental and non-governmental organisations protecting participants in education and also it has to provide them with services. Our fundamental principle is to do our outmost in addressing the challenges that we face. We take every opportunity to inform the public of the existence and operations of the Office, and to conduct dialogues with all parties concerned, so as to enable the resolution of problems in the best possible way. Co-operation with Ombudsmen is considered natural. The Ombudsman for Civil Rights, Dr. Katalin Gönczöl, asked our Office on some occasions to launch investigations with respect to complaints submitted to her Office. Regular co-ordination has been carried out with Dr. Jenő Kaltenbach, Ombudsman for Rights of National and Ethnic Minorities, in cases where both offices were addressed. Two joint investigations were launched in the past year.
In the spring of 2000, the Commissioner for Educational Rights, invited by the Parliamentary Education and Science Committee, informed Parliamentary representatives of his findings on mechanisms that made significant contributions to the improvement of the efficiency of our work.
With the aid of national minority self-governments, we had the information available on our work translated into the languages of minorities as well. These will be available on our website.
Our co-operation with the National Positive Association has contributed to the learning of the situation of children ‘with other deficiencies’. As a result of our consultations, we gave them assistance to the resolution of a number of concrete issues and they provided us with important information. 
The Foundation for Public Life of Students provides an Internet based service called Students’ Rights Hot Line. This service helps students to understand educational rights. Since the interpretation of the law is beyond the remit of the Office, students can turn to the Hot Line found on our homepage. We have a link to our website on the Foundation’s homepage for those who need their case investigated. A similar agreement has been prepared with the legal aid service of the National Conference of Students Self-Governments.
A co-operation agreement has been prepared with the Democratic Trade Union of Teachers, and we are planning to prepare similar agreements with other trade unions. We think it is necessary to provide teachers, whose rights have been violated, with the necessary assistance. For without competence, we cannot act accordingly in cases of this type. At the same time, unions may learn of cases where our Office may provide assistance. In such cases the unions advise teachers to turn to the Commissioner.
Two cases were submitted to us by the Office for the Protection of Rights of National and Ethnic Minorities where they thought that our assistance would be more effective than a legal action.
Last year, we supported the release of a publication. The Foundation for the Teaching of Human Rights and Peace re-published a book entitled ‘Initial steps: Material for the teaching of human rights’. The Hungarian translation of the Amnesty International publication provides technical assistance through to practical examples to teachers.
There is a growing international interest in the operation of the Office. One of our employees participated in a training session on conflict management in Cyprus. The employee had been selected from among many applicants. Also, our Office made a number of presentations at a European Union seminar on school democracy.
In summary, we deal with a large number of national, regional and local organisations of participants in education. Also, we have developed working relationships with authorities and civil organisations and we intend to continue do so in the future.

THE Commissioner AND THE OFFICE

As has been mentioned in the introduction, the Office operates as part of the Ministry of Education but with a very special status. The Commissioner is subordinate only to the Minister of Education. The Office staff are appointed and dismissed by the Minister. Obviously, the Minister exercises Employers’ rights as it concerns staffing of the Office. Our budget is established separately, but within the administrative budget of the ministry. The annual report on our operation is prepared for the Minister, who publishes it in the Official Gazette on Education.
The protection of the personal data of our petitioners is ensured by the fact that received complaints are filed separately and are not accessible to others outside of the Office.
The DOCER provide that the Commissioner for Educational Rights may ask for information from other organisational units in the ministry. We use this opportunity where necessary. The ministry staff has so far always given us the necessary assistance; therefore, we can devote all our energy to the efficient performance of our work.
Besides the Commissioner, there are five professionals and a clerical employee working in the Office. Of the professionals, one is a teacher, one is a lawyer and the others are teacher/lawyers.
The Office is easily accessible within the Ministry of Education building. It can be found on the first floor, slightly separated from other rooms of the ministry. We have eight well-equipped rooms so complainants may talk to our staff in privacy if necessary.
We keep do not have reception hours, as complainants are received during working hours or after working hours if so required.


Lajos Aáry-Tamás 

