ANNUAL REPORT OF THE
COMMISSIONER FOR EDUCATIONAL
RIGHTS ON ACTIVITIES
IN THE YEAR 2003

PUBLISHED BY
The Office of the Commissioner for Educational Rights
1055 Budapest
Szalay utca 10-14.
Telephone: (06-1) 473 7097
Fax: (06-1) 332-6727
e-mail: oktatasi.biztos@om.hu
Internet: www.oktbiztos.hu

PUBLISHER
Lajos Aáry-Tamás

ISSN 1589-9640


LAYOUT BY
Eurotronik Rt.
e-Print Magyarország Rt.



INTRODUCTION

Four years and nearly three thousand petitions – this is what our Office has accomplished so far, if expressed in terms of figures. In the year 2003, we received 916 petitions compared to 611 in 2000. An increasing number of citizens in Hungary know that the Commissioner for Educational Rights is an institution providing help to those who feel that their educational rights have been infringed. The increase in the number of the cases we deal with indicates clearly that more and more people trust the Commissioner for Educational Rights and the work of his staff. This trust is the basis of our work. Those who feel that their rights have been infringed, and who took every effort to seek remedy at the place of the infringement, but without success, will request a special procedure only if they can trust the institution investigating their case. Educational stakeholders will only trust the Commissioner for Educational Rights if they can see that his actions are unaffected by politics or political interests. In addition to autonomy, another prerequisite of trust is impartial and unbiased inquiry. The Commissioner for Educational Rights may examine the unlawful decisions and measures of educational institutions providing public service. This office was set up by the state to protect its citizens from the unlawful decisions of public service providers. The initiatives and recommendations of the Commissioner for Educational Rights protect the weak, the party who suffered a violation of rights, using legal means exclusively.

The complaints received in 2003 allow us to draw a few general conclusions. One of these is that we have never received so many petitions reporting corporal punishment. It has been always known that there is a serious lack of transparency in such issues, many cases are not reported or do not receive publicity outside the school. The increasing awareness of the existence and work of the Office may have contributed to the increase in the number of petitioners who seek our help in investigating their cases. In our view, the most serious offence at school is physical aggression against children and students.

In the course of the investigation of the petitions, it was apparent that conflicts were rooted in the lack of information. The parties involved in a conflict are often not familiar with the applicable regulations and local provisions. They are not aware of their rights and obligations, and do not know what proceedings must be followed in case of legal disputes. If the rules governing the work of educational institutions are not clear for the parents and students, they will not be able to make responsible decisions, and tend to come out of their disputes with the institutions as losers. The applicable legislative instruments establish clear lines of distinction between the responsibilities of the family and those of the educational institution. However, when such lines of distinction are known by neither the institution nor the family, conflicts will inevitably occur between them, and the parties will blame each other for the arising situation. This situation will not change unless the users of educational services are given a chance to become familiar with the legislation regulating the world of education, as well as the local regulations developed on the basis thereof, which will provide them with all the necessary information needed for responsible decision making. Otherwise citizens will remain helpless and may be humiliated in their conflicts. This may lead to irremediable damages especially in those educational institutions that do not have any institutional form of civilised conflict resolution in place. 

We receive petitions describing cases relating to the protection of personal data and freedom of information every year. In 2003, however, we received more petitions of this type than ever. Stakeholders in education have become more sensitive to issues relating to personal data, which is partly the result of the work of the Commissioners for Data Protection. The political and professional debates on the obligations of official secrecy and the rules of transmitting data caused some uncertainty among teachers as well. Hopefully, the new regulations will ensure the protection of the flow of information between teachers and students, and thus make a significant contribution to the emergence of a trustful atmosphere around the participants in education.

Many cases reveal a total absence of trust. A school did not trust an HIV infected student, and did not allow the student to enrol. Another school did not trust that its students would not use drugs at the weekends, and introduced drug tests. Some parents did not trust their children, and authorised drug tests in the school. A student dormitory did not trust the students and bought a breathalyser to check alcohol consumption. The reason why parents do not complain is either that they are afraid of the institution, or do not trust their own children. Check-in systems, sms messages about grades and electronic report books – although they are not necessarily unlawful – reveal the absence of trust. Institutions tend to dismiss children they do not know how to deal with. These children are not trusted any longer. There are students who prefer not to ask their teacher for advice or help because the latter has abused their confidence. It will lead to a loss of trust if a teacher overtly refuses to observe the rules that would apply to him or her, but does not hesitate to punish students when they break the rules. Many teachers do not trust the families. This is because the consequences of family issues tend to appear at school, but teachers feel powerless. We have read hundreds of complaints from parents who want to take their children out of a school because they no longer trust the institution. It is alarming how many forms of control, prohibition and restriction exist. Check-in systems are used to screen everyone because there are some latecomers. Because of drug abusers, everybody is subjected to testing. Because of alcohol abusers, everybody is tested. Children suffering from a disease are dismissed from school. Indubitably, these are convenient solutions, eliminating the need to face social problems such as drug abuse, alcohol consumption and the diseases of our modern age. This way, no one needs to talk about these issues, and these problems are made to disappear from the field of education. In such cases, the law is the only instrument that may stop the various forms of exclusion.

Trust can be created and strengthened by co-operation. We can often observe that schools are left alone in solving a problem without receiving any external help. In many cases they do not know where they could turn for assistance. Teachers should be aware of the limits of their competence, and they may act only within those limits. However, they should also know that at the point where their own competence ends, someone else’s begins, and that this is the person who can help. Teachers need to find partners who can take part in the resolution of conflicts which arise in the school, but not necessarily originate in the school only. Drug and alcohol abuse, violence, children at risk and poverty are all social phenomena which schools are unable to tackle effectively on their own. However, families are also unable to cope with these problems single-handed. On the other hand, the various institutions only deal with the problem of the child or the family if the problem falls within their competence. Unfortunately, at that time the conflict has already become so emotional, the relationship of the involved parties has become so bad that the means available to the authorities are not sufficient for providing an effective remedy.

We receive an increasing number of petitions in which teachers indicate that they are powerless in cases where students commit violent actions against one another. Disciplinary measures are often not powerful enough to prevent such violent actions, which are becoming increasingly serious and are increasingly committed by younger students. The Commissioner for Educational Rights does not have the appropriate means to provide remedy for or to prevent such offences, because the Commissioner’s initiatives and recommendations are always addressed to educational institutions and not to citizens. How can one provide effective help in these cases? In our view, co-operation between institutions and civil organisations may be the solution in individual cases. The Commissioner for Educational Rights attended the conference on preventing and combating violence at school, organised by the Council of Europe. The one hundred and fifty experts agreed that violence at school was often due to factors outside the school, and therefore the various measures and initiatives – especially the preventive ones – could only be successful if the organisations of the local communities work together as partners. Violence results in serious social damage and cost; therefore preventive measures should aim at achieving a tangible reduction of violence. This co-operation must be free of bureaucracy. The joint efforts of professionals from different sectors and services can be a major contribution to success. The possible partners are school communities, local authorities and regional governments, as well as their various educational, cultural and youth services, along with youth and children’s organisations, local and regional NGOs, the local and regional media, scientific and research centres, universities and colleges.

Co-operation is of vital importance in the protection of rights as well. Developed democracies have a complex system of institutions for the protection of the rights of citizens. Courts are the ultimate means of dispute resolution, but judicial proceedings tend to be lengthy, expensive and less confidential due to the principle of publicity. Fortunately, the number of institutions helping the better enforcement of citizens’ rights increased in the last few years. The advocates of patients’ rights and children’s rights, the ‘solicitors of the people’, the institution of the Ministerial Commissioner for Children’s Rights, mediators and certain NGOs all aim to ensure a more effective protection of rights. They are closer to the stakeholders, and may help mediation in the initial stage of conflicts or contribute to their settlement via cheaper, more confidential and faster procedures. It is a special pleasure for us that the Ministerial Commissioner for Children’s Rights formerly worked at our Office for three years. Co-operation of the two institutions started on the day after the appointment of the ministerial commissioner, with a view to harmonising and complementing our services. The Office has well-established professional relations with the parliamentary commissioners, and in many instances, they started an inquiry on our initiative. Also, on numerous occasions when it appeared to be the most expedient way of solving the problems of those who turned to us, we suggested that they use the procedures and authority of the parliamentary commissioners. We have expanded our earlier relations with NGOs in Hungary, and with their assistance, we have explored the conflict management techniques which can make an effective contribution to the satisfactory and lawful settlement of disputes at school. The studies on these methods will be published on our web site soon.

The purpose of co-operation between authorities, institutions and NGOs is to find the most appropriate assistance for the cases presented by the citizens as quickly as possible. If the institution to which a request is addressed may take action, it will provide a service to the citizen. If the matter falls outside its sphere of authority, it will act as a compass to provide information to the petitioner on where he or she can turn for assistance. Citizens can decide which one of the possibilities presented one of the offered avenues they wish to explore. Such co-operation will create trust, as citizens will have a reason to feel that the institutions are there for them, and not vice versa. Such trust is beneficial to both the state and the individual. In a free society, where the rule of law prevails, there is no alternative to co-operation.


PUBLIC EDUCATION

PERSONAL FREEDOMS


The personal freedoms of the participants in public education are fundamental constitutional rights. In view of their importance – and repeating the provisions of the Constitution – these rights are also secured by the Public Education Act as the first rights of educational participants. Complaints received in 2003 reveal that these rights are especially vulnerable in the world of mutual dependencies of educational institutions. In this year, we received more complaints than ever from parents whose children suffered corporal punishment at school. In our view, which was emphasised several times in our earlier reports, physical aggression is the most serious infringement of rights which can occur in an educational institution. We deem it important to re-emphasise that the right to human dignity is a fundamental constitutional right of everyone, including all participants in education, giving rise, among others, to the prohibition of physical or mental aggression against and humiliating punishment of students. Educational participants are entitled to the right to human dignity regardless of their age.

Pursuant to Paragraph (2) of Article 10 of the Public Education Act, the personality, human dignity and rights of children and pupils shall be respected, and children and pupils shall be protected against physical and mental aggression. Children and pupils may not be subjected to corporal punishment, torture, cruel, inhuman and humiliating punishment or treatment.

Teachers may not deprive pupils of their human, civil, children’s and pupils’ rights, and they may not restrict such rights, as these rights are not subject to any pedagogical deliberation. The validity of these rights is not dependent on whether pupils meet their obligations at school; in other words, the human rights of pupils may not be associated with the fulfilment of the pupils’ obligations.

In their declarations, the heads of institutions often used the argument that teachers did not have any means other than the corporal punishment of seriously undisciplined pupils to maintain the order of school life. When a pupil disturbs the lesson with his/her undisciplined behaviour, the teacher applies disciplinary actions for good cause. However, the teachers may not use any unlawful means to maintain discipline. In their educational and teaching activities, teachers are free to decide what pedagogical methods they choose to use for maintaining discipline, but their choice is restricted by the law: they must not take disciplinary measures that infringe the most fundamental rights of pupils, i.e. the right to human dignity and physical integrity.

If the occurrence of physical aggression can be proved in the course of our inquiry, we take the position that the pupil's right to human dignity was infringed. Therefore, in all such cases, we send an initiative to the head of the institution, in which we request him or her to act in his/her competence as the principal and take the necessary measures to ensure that in the future, teachers will only use disciplinary measures against pupils that are allowed by the law, to prevent the infringement of the pupils’ human rights and right to human dignity at school.

A parent turned to us with a complaint because her child was physically hurt by a teacher of the school. The petitioner attached a medical report of the incident showing that the child suffered injuries which would heal within eight days. According to the parent, in addition to the physical aggression, the teacher derided the boy in front of the class. In her declaration, the head of the institution explained that when the parent had reported the incident to her, she discussed it with her colleague to clarify the issue. In this conversation, the teacher admitted that she had hit the pupil. The teacher claimed that the child behaved in an undisciplined manner during the lesson, was not paying attention, and his behaviour and comments disturbed the teacher and his peers in their work. The boy had left his seat several times and had run up and down in the classroom. Therefore the teacher finally wanted to slap the child on the bottom with a thirty centimetre long wooden ruler, but the child instinctively jerked his arms back, so he was hit on the elbow. The teacher claimed that she hadn’t derided the child. The head of the school explained that the teacher regretted what she had done, but the undisciplined behaviour of the boy – which was not exceptional – had made her loose her temper. The head of the institution was of the opinion that the pupil’s behaviour was not an excuse for the teacher’s act, and gave an oral warning to her colleague. With this, she regarded the incident as settled. In our view, the corporal punishment used as a disciplinary measure by the teacher constituted an infringement of the pupil’s right to human dignity. Therefore, we presented an initiative to the head of the institution in this spirit. The head of the school accepted our initiative. (K-OJOG-169/2003.)

A father turned to us with a complaint that his son was physically hurt by a teacher of the school. According to the parent, in addition to the physical abuse, the teacher humiliated and harassed the child, and on several occasions his son went home from school crying. In his declaration the head of the institution set forth that the teacher did hit the petitioner’s child. The teacher explained it by saying that the child’s behaved had been undisciplined during the lesson. The head of the school was of the opinion that the teacher had used an unacceptable method to maintain discipline, and inflicted the disciplinary sanction of censure on the teacher, without a disciplinary proceeding. The head of the school informed the petitioner of the above, and the teacher apologised to the parent and the student. The head of the school thought that with this, the problem between the parent and the teacher was settled.
In our inquiry, we established that the corporal punishment used as a disciplinary measure by the teacher constituted an infringement of the pupil’s right to human dignity. Under Paragraph (8) of Article 46 of Act XXXIII of 1992 on the legal status of public employees, a disciplinary proceeding may be forgone if the breach of obligations is not serious and the state of affairs has been clarified. However, under Paragraph (2) of the above Article, it is obligatory to conduct a disciplinary proceeding if there is well-grounded suspicion that a serious disciplinary offence has been committed. In this case, the disciplinary proceeding may not be forgone. Our position is that the teacher commits a serious disciplinary offence by using corporal punishment, and in such cases, the law requires the employer to launch a disciplinary proceeding. In accordance with a Supreme Court decision, teachers may not apply corporal punishment vis à vis children taught or supervised by them. If it does happen, the disciplinary offence committed by the teacher is so grave that even the most serious disciplinary penalty may be proportionate. (BH 1998. 53.) In addition to the limits imposed on the use of disciplinary measures described above, our initiative also proposed that the school take into account the relevant provisions of the Act on Public Employees in any future cases of corporal punishment in the school. (K-OJOG-115/2003.)

The provisions of the Public Education Act which prohibit corporal punishment, torture, cruel, inhuman and humiliating punishment or treatment protect children and pupils by precluding the use of any pedagogical or disciplinary means which may infringe the right to human dignity.


	A parent turned to us to complain that her child was subjected to corporal punishment at school. In contrast to this, the teacher claimed that she had not used corporal punishment, only tapped the child on the head when the child was unruly. According to the teacher, it was not done with anger, but with love, and the student did not complain. Our position is that an act like this constitutes an infringement of the pupil’s right to human dignity even if it is done by the teacher not to insult but to educate. In view of the above, we formulated an initiative in this case, which was accepted by the head of the institution, who also informed our Office that the position of the Commissioner for Educational Rights on corporal punishment would be incorporated into the section of the school’s rules of operation and organisation which deals with disciplinary measures. (K-OJOG-436/2003.)

Our experiences show that in many of these cases, it is difficult to prove that corporal punishment was applied.

A father contacted our Office in the name of several parents, describing problems relating to a certain teacher of a school. The petitioner claimed that this teacher humiliated her pupils before their peers on a regular basis. For example, on one occasion, she told one of her pupils that she looked like a monkey, and then she made the child lie about the case. The petitioner complained that the teacher was aggressive with the pupils during the lessons and used unacceptable words and gestures. According to the parent, the teacher also subjected one of the pupils to corporal punishment. In contrast to this, the head of the school said that the majority of the parents did not share the petitioner’s opinion of the teacher. The head of the school explained that a parents’ meeting had been convened to discuss the issue, where the parents declared that they did not agree with the petitioner, and expressed their regret for the humiliating situation the teacher and the teaching staff had to face as a consequence of the events. The principal stated that the school took all feedback received from parents very seriously, and therefore a staff meeting had also been held to discuss the problem. The minutes of this meeting reveal that the teachers believed the problem to result from a conflict relating to the photo board of the eighth grade pupils. The petitioner had moved his children to another school due to a conflict between the pupils, but wanted his son’s photo to be put on the board. The head of the school claimed that everybody was against the idea of putting on the board the photo of a pupil who had at that time attended another school for some time. The teachers believed that the father had become angry with the school management and the teaching staff as a result of this conflict, and tried to get support from other parents by making them sign the letter sent to us. At the staff meeting, the head of the school expressed his opinion that some parents had not really known what they were made to sign. Finally, on the recommendation of the head of the school, the staff meeting adopted the position that the petitioner could not act on behalf of the other parents because his children had already left the school, and therefore he was not a member of the Parents’ Association any more.
In this case, we are of the position that the applicable legislation does not contain any provisions on whose photo may be put on the photo board of a class, and under what conditions. The same applies to whether a former pupil of a school has the right to have his photo put on the photo board of school leavers. If a dispute arises in a school in connection with such issues, the involved parties must settle it themselves. The petition described several problems in general terms, and the father indicated that the affected parties could provide evidence of concrete events. Therefore we asked the affected parties to provide information to our Office in writing on the cases mentioned, to enable verification. In their letter, the parents confirmed father’s claims, i.e. that the reason why his son left the school was not his conflict with his peers but the offensive and humiliating attitude of the class teacher. The parents claimed that the pupil was liked by his peers and that many of them continued to keep in touch with him after he had left the school. It was actually them who suggested putting his photo on the board of school leavers. The parents stated that the problems caused by the teacher affected them all, and therefore they formulated their complaint together. Many of them, however, were frightened when they learned about the possible consequences threatened by the school, and tried not to get involved in the matter any longer. In addition to describing specific events, the parents unanimously stated in their letters that the teacher abused the students physically and mentally on a regular basis. We established that the teacher’s conduct, methods of maintaining discipline and the way she treated individual children constituted an infringement of the pupil’s right to human dignity, and therefore we presented an initiative formulated in this spirit to the head of the school. The head of the institution accepted our initiative. (K-OJOG-915/2003.)

Our experiences show that the heads of institutions regard assaults on pupils as a serious breach of obligations, and they take efforts to investigate parent complaints about such issues as thoroughly as possible. In many cases, however, the inquiry conducted by the head of the institution did not lead to a satisfactory clarification of whether a teacher used corporal punishment or not.

A petitioner indicated in the name of several parents that a teacher of a school used corporal punishment on a regular basis. The parents also complained about the offensive, humiliating language the teacher used when talking to their children. One of the parents contacted the principal to discuss the issue. The principal informed our Office how she had first learned of these serious complaints about the teacher at a parents’ meeting. Upon the parent’s complaint, the head of the institution questioned the teacher, who denied the use of corporal punishment. She admitted that she had held a pupil's head every now and then, but she had never slapped anybody on the face and not abused children in any other way. The principal explained that the class teacher responsible for the class in question also talked to the pupils to obtain as much information of what had happened as possible. The head of the institution informed us that the authority maintaining the school and the Family Support Centre had also contacted the school to discuss the problem with this teacher. Following that, the head of the institution talked to the teacher and the class teacher again, and then interviewed her deputies and the chair of the Parents’ Association of the class. The head of the institution said that the accusation of using corporal punishment brought against the teacher had been rejected by all. The head of the institution explained that at this point, she discussed the issue with the parent again. The principal said that in that conversation, the parent upheld the view that the teacher had physically abused the children, but admitted that it had not happened again since the report. The head of the institution said that the parent claimed during this discussion that the teacher had used offensive language and made sarcastic remarks about her son. On the basis of the inquiry conducted in the school, the head of the institution drew the following conclusions: the pupils were not aware of physical aggression. The class teachers did not receive complaints about physical aggression from either the parents or the pupils. The principal and her deputies received a complaint about this issue only from a single parent. The chair of the Parents’ Association knew about the report, but was unable to substantiate the claims therein. Our position regarding this case is the following: as the information received from the petitioners was different from the information received from the head of the institution, the available information was not sufficient to establish that the educational rights had been infringed. As regards the offensive words and humiliating language used by the teacher, we have established that the declaration of the head of the institution did not refute the parents’ complaints. Our position is that the offensive words and humiliating language used by the teacher may have infringed the pupil’s right to human dignity. We presented our initiative in this spirit, and it was accepted by the head of the institution. (K-OJOG-350/2003.)

In one case, the unsuccessful attempt to prove the use of corporal punishment became the source of a new conflict between the parents and the school.

The conflict between a parent and the management of the school his child attended was caused by an unsuccessful attempt to clarify whether the child had been physically hurt by a teacher. The parent explained that there had been several unsuccessful attempts to establish with certainty whether corporal punishment had been used or not. The father said that the situation influenced the child’s situation at school in an extremely negative way. His grades dropped, and he received a humiliating punishment for a disciplinary issue he was not involved in. According to the parent, the boy had to stand in a corner in front of the teachers’ room during every break. The principal’s conclusion from the inquiry conducted in the school – which included interviews with pupils, teachers, the petitioner and other parents – was that there had not been any corporal punishment during the lesson. Therefore, based on the information available to us, it was not possible to verify the infringement of educational rights. The parent also complained that his child received worse grades after the incident. However, the study of the information in the copy of the class book provided by the principal did not make it possible to establish an indisputable relation between the grades of the pupil and the conflict between the parent and the school. Consequently, from the information available to us, it was not possible to establish that the grades implied an infringement of educational rights. The parent complained that his child had received humiliating punishment for an offence he had not committed. The principal said the following about this issue: upon hearing that the parents of a girl complained that she was being constantly harassed by three pupils, he decided to punish these pupils by making them stand outside the teachers’ room in the breaks between lessons. It turned out later that the petitioner’s son was not involved in the harassment, so the principal cancelled his punishment. In our view, this sanction used by the principal – i.e. making the pupils the parents complained about stand at a given place in all breaks as a punishment, to be seen by the other pupils and the teachers – constitutes an infringement of the pupils’ right to human dignity. Naturally, if pupils behave in a manner which constitutes a breach of their obligations, various legal consequences may be invoked. Pursuant to Paragraph (1) of Article 76 of the Public Education Act, if a pupil is in a serious breach of obligations, a disciplinary proceeding shall be conducted. If the act of the pupil is not so serious that it would require a disciplinary proceeding, it may be sanctioned by disciplinary measures. The legislation regulates disciplinary proceedings in detail, whilst the forms of disciplinary measures and the principles of the application thereof are governed by the rules of operation and organisation of schools / student dormitories. However, the rules of operation and organisation may not contain unlawful disciplinary measures. If the head of the institution was convinced that the pupils had failed to observe their obligations, either a disciplinary proceeding or a lawful disciplinary measure defined by the rules of operation and organisation should have been used – following the satisfactory clarification of the circumstances of the incident and subject to the gravity of the offence. However, in the case of the petitioner’s son, even a lawful disciplinary measure would have been in conflict with the law, as it turned out that the pupil had not committed the offence he was accused of, therefore his punishment was imposed without the clarification of the state of affairs. In view of the above, we presented an initiative to the principal, requesting measures to ensure that teachers would use lawful disciplinary measures only in the future. We also presented an initiative proposing that in case of future disciplinary measures used to sanction breach of obligations by pupils, such measures should be preceded by the clarification of the state of affairs and an exploration of the exact circumstances of the offence, as these are needed for decision making. The head of the institution accepted our initiative. (K-OJOG-431/2003.)


In educational institutions, physical aggression is not the only act that may lead to the infringement of the children’s / pupils’ right to human dignity. The inappropriate treatment of pupils by teachers or the inappropriate pedagogical methods used by teachers may also cause an infringement of these rights. Our experiences show that it is often difficult to prove the infringement in cases of this type.

Our Office was contacted by the members of a Parents’ Association, who complained about the conduct and the pedagogical methods of a teacher working with their children. This teacher humiliated and offended her pupils on a regular basis, and threatened them with using the same Spartan punishments she used at home with her own children. During lunch, she threatened the pupils by saying that those who would not eat all of the meal would be taken to the principal, who would punish them, or she would pour their drinks into their collars. After lunch her pupils had to lie on their desks without moving. She assessed her pupils knowledge in an unpredictable manner, and she often had demands that were impossible to meet. On several occasions, the pupils had to write a test on material she had not taught them yet. She did not write down the questions the pupils had to answer, so the instructions or requirements were not always clear for the pupils. She gave priority to her own subject over more skill-oriented subjects: on one occasion, the pupils had four successive periods of Hungarian grammar and literature, within one school day. She kept her pupils under emotional pressure, and did not let them visit their former teacher, whom they were fond of. She could not tolerate laughter and fun. The parents said that all this made their children dread school, and many of them often complained about constant stomach ache and had a temperature without any reason. The parents started to worry that all this would cause permanent mental injuries to their children. The principal informed our Office that the school management had started negotiations to resolve the conflict with the involvement of the teacher and the affected parents. The principal attached the records of these conversations to her declaration. The records reveal that the parents, the teacher and the school management were unable to come to an agreement on several issues. The teacher partly rejected the parents’ accusations, and explained certain incidents from a different point of view than that of the petitioners. In response to a number of the parents’ complaints, the teacher promised to change her attitude and methods in the future and to pay more attention to the children’s problems. The principal accepted the teacher’s promises and asked the parents to take efforts to prevent conflicts. In connection with this, the parents were encouraged to study the pedagogical programme of the school, so that they could be aware of the requirements. In addition to this, the principal suggested organising monthly dialogues in the next academic year to detect and resolve possible conflicts between the school and the parents and to ensure the effective teaching and education of children. Based on the above, we established that the parents and the school had conflicting views on several issues. However, in the given situation, we did not deem it possible for the parents to prove their claims rejected by the school. Consequently, the infringement of educational rights could not be established in connection with this part of their complaint. As regards those complaints which were accepted by the teacher and where she promised to change her attitude, our view was the following: the principal accepted the teacher’s promises and in order to ensure that her colleague keeps these promises, the principal agreed with the parents on holding regular meetings which both herself and the teacher would attend. In our view, this can be an appropriate tool to avoid conflicts between the parents and the teacher and to clarify the differences of opinion in the future. However, the similarities of the children’s physical and mental problems and the parents’ experiences and unanimous positions relating to them suggested that the pedagogical methods of this teacher and the way she treated children was beyond the pedagogically acceptable limits of a teacher’s rigour and infringed upon the pupils’ right to human dignity. In view of the above, we presented an initiative, which was accepted by the head of the institution. (K-OJOG-916/2003.)

A parent reported that she had to find another school for her child because the conduct and methods of one of her teachers caused serious mental injuries to the young girl. According to the parent, the teacher treats weak nerved pupils who are more vulnerable than their peers in an offensive and humiliating manner. According to the parent, this treatment hurt her child, who was undergoing psychiatric treatment of depression. Often times the child arrived home from school crying, and had to take additional drugs, in particular tranquillisers, for her worsening condition. The mother said that she had informed the teacher of the child’s condition, and asked her to be more considerate with the girl, in view of her condition. The teacher, however, abused the parent’s trust, and humiliated the pupil before the class by talking about her problems publicly. The mother also found it injurious that the teacher was inconsistent in her assessments and often gave humiliating tasks that were impossible to complete. According to the petitioner, the teacher did not let pupils finish their answers to her questions and ridiculed or humiliated them before their classmates. Since these problems had forced many pupils to leave the school, the parents had asked the head of the institution for help, which resulted in temporary improvements only. The available information revealed that many parents had contacted even the maintainer of the school. The maintainer called upon the principal to take the necessary employer’s measures in spite of the protected age of the teacher. According to the head of the institution, the school had earlier received a number of complaints about this teacher, which were addressed by the former principal. The principal admitted that the school management and the teachers received regular feedback from the parents on the humiliating methods and perfectionist demands of this teacher, who liked to label the students. Due to the repeated complaints, both principals had several conversations with the teacher, who promised to be more considerate and patient with the pupils, in other words, change the treatment the parents and the pupils complained about. In spite of the promises, the parents’ complaints continued, but the principal thought that the protected age of the teacher did not allow the use of employer’s measures against her.
Pursuant to Paragraph (1) of Article 19 of the Public Education Act, teachers have a right in their work to select the content of teaching, the teaching material and the methods of instruction, as well as to control and assess the work of children / pupils and to assess pupils’ performance on the basis of the pedagogical programme. Under Paragraph (7) of the same Article, the fundamental task of teachers is providing education for the children / pupils put in their charge. In this context, it is especially their duty to consider the individual abilities, talents, pace of development, socio-cultural background and level of development and special educational needs of children / pupils in their educational and teaching activities, and help to realise children’s’ / pupils’ potential. Furthermore, their obligations include respecting the human dignity and rights of children, pupils and parents. Consequently, teachers have a wide-ranging autonomy in terms of selecting the methods of teaching and assessing the pupils’ performance. However, this autonomy is not without limits: its limits are defined by the other provisions of the Public Education Act, including the ones concerning pupils’ rights and teachers’ obligations. In their work, teachers may only use methods and tools that are not in conflict with the law.
In our view, the methods and treatment applied by this teacher constituted an infringement of the human dignity and human rights of the pupils and also a breach of the teacher’s obligations described above. Pursuant to Paragraph (1) of Article 45 of the Act on Public Employees, public employees who have been found in breach of their material obligations arising from the public employee status are deemed to have committed a disciplinary offence. The Act on Public Employees only provides a general definition of disciplinary offence, as it is impossible to give an exhaustive list of the acts that may constitute an offence. Our position is that the fact that this teacher failed to observe the teacher’s obligations described above means that she was also in breach of her obligations as a public employee. Under Paragraph (2) of the above Article of the Act on Public Employees, the following disciplinary penalties may be imposed on public employees who have committed a disciplinary offence: censure, extension of waiting time in the promotion system by not more than one year, deprival of a title awarded under the law, removal from a senior position, dismissal. Through the regulation of the system of public employees’ accountability in disciplinary issues, the law enables employers to sanction conduct which is in conflict with the public employee status, in a differentiated manner. Our position is that the protected age of the teacher is not the only aspect the head of the institution should have taken into account in this case. If this teacher does not change her attitude, she may violate pupils' rights on a number of occasions before she retires. Naturally, prior to the disciplinary procedure, the principal, as the employer of the teachers working in the school, has the right to influence the work and conduct of the teacher by guiding it into the right direction. This is a right which follows from the principal’s right to give instructions, and may be used to prevent infringements of this type and similar types. Giving instructions is not only a right, but also an obligation of the head of the institution, because an employer must give guidelines for work. Furthermore, pursuant to Paragraph (1) of Article 54 of the Public Education Act, the principal is responsible for the professional and lawful operation of the institution, exercises the employer’s rights and makes decisions on operational issues in all matters that do not fall within the competence of others under the law or the collective bargaining agreement (Public Employee Regulations). The head of the educational institution is also responsible for the pedagogical work in the school. In view of the fact that neither the former nor the current principal was able to change the teacher’s conduct by exerting influence as employer, we believed that it was necessary to examine the need for initiating a disciplinary proceeding against the teacher. Therefore, we presented an initiative, which was accepted by the head of the institution (K-OJOG-494/2003.)

A student of a vocational secondary school specialising in music and her mother reported to our Office that there were serious problems with the standard of provision and the methods used by the teachers. The mother said that a teacher of the school encouraged her daughter to apply for admission to the institution, but when she successfully entered the training programme after the second attempt to get admission, the teachers did not give adequate attention to her, and explained her poor performance by her lack of talent. According to the mother, the child was physically and mentally abused several times, and as a result needed psychological and then psychiatric treatment. According to the student, the teacher teaching the main subject pushed her head to a door-post because her posture was incorrect. The same teacher hit her on the back because her mouth was not in the right position, tied the instrument to her body with a skipping rope because she did not hold it correctly, and kicked her leg because her foot position was incorrect. According to the student, when the teacher hit her on the back, the instrument wounded her gums so seriously that she started bleeding. In contrast to this, the teacher said that he had not assaulted the student, but admitted that he had tied the instrument to the girl with a rubber band to help her hold it correctly. The teacher believed that this method could help students make considerable progress within a short time. In our view, one of the main causes of the conflict between the petitioners and the school was that the parties had different opinions of the talents of the student. As this is an issue which only professionals can decide, we are not in a position to form an opinion. In the same way, we are not in the position to form an opinion on the methodological issues of teaching how to play an instrument, as long as the teacher respects the human dignity and human rights of the student in the teaching process. In our view, a method where the teacher ties the instrument to the students’ body with a rubber band to teach them how to hold it correctly should not be used even if it can lead to remarkable progress within a short time. This solution, which led to the situation the petitioners deemed very humiliating, constitutes an infringement of the student's right to human dignity. Based on the foregoing, we established that by using a teaching method where the instrument is tied to the student’s body with a rubber band to teach correct posture, the teacher infringed the rights of the student laid down in Paragraph (2) of Article 10 of the Public Education Act. In view of the above, we presented an initiative to the head of this vocational secondary school specialising in music, suggesting that in the future, teachers should only use teaching methods that do not violate the student’s human dignity and human rights. (K-OJOG-897/2003.)

Our Office received many letters, phone calls and personal inquiries in connection with the human rights and human dignity of students. In the spirit of the above, the Office provided information to those who turned to us on the rights of students provided for in the Public Education Act, and on the opportunities of enforcing those rights.

A student turned to our Office to find out what a student can do when a teacher, ignoring the student’s human rights, humiliates the student before the whole class and threatens the student that he or she will be made to repeat a year. We sent the student our position on this issue. (K-OJOG-306/2003.)

The head of a student self-government turned to us asking what the students can do when a teacher of the school insults and humiliates them on a regular basis. We provided information to the head of this student self-government in the spirit of the above. (K-OJOG-277/2003.)

Unfortunately, we had to deal with several pupil and child accidents in recent years, and we deem it necessary to outline the relevant statutory provisions. Pursuant to Paragraph (1) of Article 10 of the Public Education Act, children / pupils have a right to education in a safe and healthy environment in educational and training institutions; they have a right to kindergarten routines and school training programmes which are developed in line with their age and level of development and include time for rest, leisure time, exercise, an opportunity to do sports and have meals. For teachers and institutions, this student right creates a number of obligations. Under Section a) of Paragraph (7) of Article 19 of the Public Education Act, teachers’ obligations include the protection of the physical and moral integrity of children / pupils in their educational activities. Pursuant to Section c) of the same Paragraph the duties of teachers includes the transmitting of knowledge and skills children / pupils need to be able to preserve their health and physical integrity, and they must take assurance that such knowledge and skills have been acquired. When a teacher notices that a child / pupil has had an accident, or there is a danger of a child / pupil having an accident, he or she must take the necessary actions. Pursuant to Paragraph (5) of Article 41 of the same Act, educational institutions must ensure the healthy and safe conditions of looking after and educating children / pupils put under their charge; explore and eliminate the causes of pupil / child accidents; and organise regular medical examinations for children / pupils. The ‘definitions’ section of this Act includes the definition of ‘looking after’. ‘Looking after’ is defined as ensuring the protection of the physical and moral integrity of children / pupils from the date of entry into the educational institution to the date of leaving the educational institution lawfully and during the compulsory activities and programmes organised outside the educational institution as part of the pedagogical programme of the institution. In the same section, ‘pupil / child accident’ is defined as follows: all accidents children / pupils have during a period or activity when the educational institution looks after them, excluding accidents during practical training. Paragraph (5) of Article 40 of the Public Education Act requires educational institutions to investigate and keep records of pupil / child accidents; comply with the notification requirements; and send the reports of accidents to the maintainer; educational institutions maintained by local authorities must send these reports to the town clerk or senior town clerk. Pursuant to Paragraph (1) of Article 6/A of Decree 11/1994 (VI. 8.) MKM of the Minister of Education and Culture, children / pupils shall be informed of the requirements for the protection of their health and physical integrity, the sources of danger inherent in their activities, the prohibited and expected forms of conduct at the beginning of the kindergarten school year or the academic year and as necessary (during activities in the kindergarten, classroom, dormitory, school trip etc.), in a manner which is adequate to their age and level of development. The fact that such information were imparted, as well as the information themselves need to be documented. Pursuant to Paragraph (2) of Article 6/A of the same Decree, kindergartens, schools and dormitories shall lay down in the rules of the house the precautions children / pupils must observe when they are in the kindergarten, school or dormitory. Pursuant to Paragraph (3) of Article 6/A of the same Decree, kindergartens, schools and dormitories shall lay down in their rules of organisation and operation the responsibilities of the principals, teachers and other staff of educational institutions which are relevant to the prevention of and response to pupil / child accidents (institutional precautions).

In the majority of petitions relating to pupil / child accidents, parents inquire about who is accountable for the accident and what the concrete responsibilities of the teachers are in case of an accident.

A parent contacted the Office, because his son was hit on the eye by a rubber ball thrown at him by another student in a PE lesson, and suffered a serious injury. In response to his inquiry, the parent was informed of the requirements laid down in legislation concerning pupil and child accidents. All other provisions, including the concrete responsibilities of teachers in case of accidents, must be laid down in the local regulations of the institutions. Therefore we suggested that the parent study the relevant provisions of the school’s rules of the house and the rules of organisation and operation. He was also informed that if, having studied the above legal provisions and the relevant sections of the local regulations of the institution, he finds that his child’s educational rights have been infringed, he may file a petition for an inquiry with our Office. (K-OJOG-746/2003)

Pupils must be protected from all circumstances that may endanger their health and safety. As part of this obligation, teachers must endeavour to prevent the violation of rights and accidents, and identify in time the sources of danger that may harm the health or physical integrity of pupils.

A parent contacted the Office because her child had not felt well at school, and asked for permission to go to see a doctor in school time. However, the class teacher did not let the child leave school in school time, so she could only go to see a doctor later, with the permission of another teacher. At that time, however, the doctor’s consulting hours had been over, so the child went home. The parent found it injurious that the teacher had not let the child go to see a doctor. In her declaration, the principal confirmed that the class teacher had not let the child go to see a doctor. In our inquiry, we looked at the lawfulness of the teacher’s decision. Pursuant to Section 11 of Paragraph (1) of Article 121 of the Public Education Act, teachers must look after the children, and this obligation includes ensuring the protection of the physical integrity of students from the time of entering the education institution to the time of lawfully leaving it. It follows from this that students need the permission of the teacher to lawfully leave the institution during school time, and even then, only if their supervision is ensured for the period when they are away. . In the fulfilment of their obligation to look after students, teachers must consider what action would be the most expedient in a given situation, and use their own discretion to make a decision. With such decisions, teachers must assume responsibility – including liability under criminal law – for the consequences. In our view, a teacher may decide lawfully that a student may not leave the school to go to see a doctor. On the other hand, this means that the teacher making such decision may be held responsible for the worsening of the child’s condition if it can be proved later that it was caused by the lack of immediate medical examination. In view of the above, we established no infringement of educational rights in this case. (K-OJOG-427/2003.)

Another question relating to the health and physical integrity of students concerned the obligations schools might impose upon their students.

A father filed a complaint with our Office that boys from the upper grades of the school had to shovel snow in school time. According to the parent, many of these students had health problems, including asthma. The head of the institution explained that there were construction works in progress in the school at that time, and the students could not use the gym. The teachers therefore decided to move the physical education sessions outdoors. The principal also informed the Office that the PE teacher had decided, in view of the exceptionally heavy snowfall, to ask the students to clear the snow away as part of their outdoor exercise. The principal explained that the students received a health and safety training on how to handle snow shovels. The students worked with great enthusiasm, taking relatively short turns at shovelling, because there were only a few snow shovels. The head of the institution said that snow shovelling was not compulsory, and those who did not want to join could play in the snow without being sanctioned. In her declaration, the principal emphasised that the petitioner’s child was not exempted from participating in physical education, and therefore did not need special treatment. In our inquiry, we established that the PE teacher had asked for the students’ help in snow shovelling as part of an activity which was to take place outdoors in any case, after due consideration and after providing the necessary health and safety information. The infringement of the educational rights of the affected students could not be established. Nevertheless, we called the attention of the head of the institution to the fact that in the hierarchical system of an educational institution, the issue whether a task is undertaken voluntarily can not be determined unambiguously. There might be cases where students appear to volunteer for a task, whilst they only undertake to do it because they fear – with or without any well-founded reason – that they would otherwise suffer disadvantages or get punished for not volunteering. Therefore, it is essential to make sure that students have a real choice in cases like this, and the teacher asking for help should make it clear that the task is not compulsory. On the other hand, as a result of the amendment of the Public Education Act by Act LXI of 2003, a new Section c) has been added to Paragraph (1) of Article 12 of the former, whereby students are required contribute to the maintenance of their own environment and the tools used by them, in a manner adjusted to the age, level of development, school or dormitory schedule of the students, under the supervision or, if necessary, instructions of a teacher, in accordance with the provisions of the rules the house. Therefore, having regard to the occasional issues relating to voluntary tasks; it is useful to regulate in the rules of the house the exact conditions for students’ contribution to the maintenance of the school environment. (K-OJOG-189/2003.)

Whether students may wear jewellery at school is an important question for students, parents and teachers alike. .

A teacher of physical education inquired whether he could ban all jewellery from PE lessons as a safety measure. He also wanted to know if the parents who disagreed with the prohibition could overrule his decision by assuming responsibility for accidents that may occur in the lessons. The teacher was informed that pursuant to Section e) of Paragraph (3) of Article 10 of the Public Education Act, students may not enforce their rights in a manner which constitutes a risk to the health and safety of the students themselves or of the staff of the educational institution. Under Paragraph (7) of Article 40 of the Public Education Act, schools must lay down in their rules of the house the detailed rules of enforcing the rights and obligations of students, the rules on classroom and extracurricular activities and on the use of the facilities and other areas belonging to the school. Under these provisions, the institution may in its rules of the house prohibit students from taking to school or class certain objects that may represent a hazard to health and safety. However, judging what kind of objects may be classified as hazardous will require individual consideration in each case. It can be established with certainty that the general prohibition of all kinds of jewellery raises concerns because it cannot be upheld that any piece of jewellery presents a serious hazard to the health and safety of students and staff members. As regards the responsibility for accidents, the teacher was informed of the teacher’s obligations concerning the safeguarding of the health and safety of students. Our position is that if a teacher intends to have a lesson under circumstances which may be hazardous to the health and safety of students, the students’ right to a safe and healthy environment will be infringed, and the teacher may be held responsible for making such decisions. Therefore, it is not possible for the parents to assume responsibility for the health and safety of students, as that responsibility lies with the teacher. (K-OJOG-93/2003.)


The use of personal data by public education institutions tends to raise highly sensitive questions. Schools may engage in any processing of personal data only if they are expressly authorised to do so by the law, or if the affected parties (students and teachers, i.e. all parties whose personal data are affected) have given their consent. However, the consent to the use of personal data provides an appropriate legal basis for the use of data only if it can be deemed to be a voluntary, express and informed expression of the data owner’s will. Consent is regarded voluntary only if the students can be sure that they will not suffer any disadvantages for refusing to consent to the use of their personal data. If the students have grounds to be concerned that the school may act in such way that may be disadvantageous to them, their consent should not be deemed voluntary. The management and the teachers of the school, on the one hand, and the students of the school, on the other hand, are not in the same position at a school, as students are dependent on the school management and the teachers in many areas of school life. Due to the nature of this dependency, students may have grounds to be afraid of suffering disadvantages in some areas of school life if they refuse to give their consent, even though such disadvantages may be not expressly or directly linked to their refusal. Under such circumstances, a voluntary consent to the use of personal data is precluded, in other words the students or their lawful representatives are unable to give a voluntary, express and informed consent that would provide an adequate legal basis. This will put at risk the essence of the right to dispose of personal information, namely the possibility of giving voluntary consent to the use of personal data.

Some of the petitions concerning the protection of personal data contained complaints about the use of data for a purpose other than their original purpose. Public education institutions are authorised under the law to process certain data, but these data may not be used arbitrarily, only for the purposes specified by the law.

The proposed ‘Youth Referendum 2003’ scheme would have involved 14 to 18 years old secondary school students, who were to express their opinion on Hungary’s accession to the EU, on 9 April 2003, in a referendum similar to the national one. The inquiry into the related concerns revealed that the organisers wanted to use the network of secondary schools in the scheme to reach the population 14 to 18 year olds. The idea was that the institutions or the principals would apply for participation, the students would go to the polls in the schools and students and teachers would be equally involved in the organisation and implementation. The list of students entitled to vote was to be compiled on the basis of the class registers available at the schools. However, the class registers contain data that are classified as the students’ personal data under the Act on Data Protection, and such data may not be used without statutory authorisation or the consent of the data owners. In accordance with Annex 2 of the Public Education Act, schools may process and keep records of the personal data of students specified therein, such as the name and date of birth of students. However, this does not mean that these data may be used for any purpose. Personal data may be used for a specific purpose only. The institution, the principal and teachers of the institution may use personal data for the purpose and within the limits of performing their duties defined in the Public Education Act. Consequently, the Act does not provide for the use of the class registers for the implementation of a referendum. Without a statutory authorisation, the names of students and the data relating to participation in a referendum could only be used with the individual consent of students (or their lawful representatives). Clearly, obtaining such consent from each and every student (or their lawful representatives) is a practical obstacle to the implementation of schemes of this kind. As regards the consent, there are further legal concerns as well. The data owner’s consent to the use of personal data is valid only if it is voluntary, which is a very sensitive issue in the light of the above mentioned dependencies which characterise school life. The application of the school was a prerequisite to participating in the scrutinised scheme. This means that the school will have expressed its intention to participate, thereby taking a stand on participating in the referendum. If this is taken into account, the voluntary nature of the consent - given in a state of dependency - is deemed questionable, which will in turn make the validity of the legal basis of the use of data questionable. (K-OJOG-90/2003.)

Other petitions and questions asked in writing or in person were related to complaints about the compulsory supply of personal data. Students (or parents) are required to disclose certain data to the school. The Public Education Act provides a list of these data. Those data that are not listed there may be registered only if the data owners disclose them on a voluntary basis.

In connection with a sociometric survey conducted in a school, a parent reported that students in the class her child attended had to answer in writing the following questions in a class session: ‘Who do you like best in your class?’, ‘Who do you like the least?’, ‘Whom do you trust most?’, ‘Whom do you trust the least?’ The students had to reply to each question by giving three names ranked in the order of preference, and had to write their names onto the answer sheets. Answering the questions was compulsory for all. In our inquiry, we learned from the principal that the data were collected for a sociometric survey, and the task was a compulsory task for the students. The documents of the survey were kept in a locked cabinet by the class teacher. The data were not forwarded to anybody, and the documents were destroyed with a paper shredder after the sociogram was completed. The sociogram contained encoded data. Based on the available information, we reminded the principal that educational institutions must also observe the requirements of the Act on Data Protection. Neither the Public Education Act, nor any other regulation authorises schools or teachers to process the information requested in this sociometric survey. The students (or their lawful representatives) did not give their consent to the processing of data, and participation in the survey cannot be regarded as consent, as the provision of the information was made compulsory for the students due to the circumstances of the survey. The principal was also informed that the enrolment of the students, based on their right to a free choice of school – and the implied acceptance of the programme and methods of the school – cannot be considered as a substitute for the consent to the use of data. As the students’ personal data were used unlawfully in this sociometric survey, and the data have been destroyed since then, we presented an initiative to the head of the institution, proposing that special emphasis should be placed in the future on respecting the rights of students to the protection of their personal data. The head of the school accepted our initiative. (K-OJOG-78/2003.)

Institutions often find it difficult to decide whether they can disclose or transmit certain data to third parties within or outside the institution.

The deputy principal of a vocational secondary school turned to our Office asking if the school had to send a copy of its decision made at a disciplinary hearing to the dormitory where the offending student lived, so that the dormitory can sanction the same act. Pursuant to Paragraph (8) of Article 76 of the Public Education Act, a student may only receive one disciplinary penalty for one offence. If both the school and the dormitory has a reason to impose a disciplinary penalty on the student for an offence, the penalty must be imposed by the educational institution which started the disciplinary proceeding earlier, unless otherwise provided for by an agreement between the educational institutions concerned. However, this provision does not require the school to provide any information. The decisions made by schools in disciplinary issues contain personal data, which may only be disclosed either with the consent of the data owner or pursuant to a statutory provision. Considering that the legislation on education does not require schools to provide information to dormitories on their decisions concerning disciplinary issues, the right to the protection of personal data prevails, and the data may not be disclosed. (K-OJOG-177/2003.)

A parent’s petition contained a complaint that students had to use the blank side of the pages of a spoiled copy of a report made by the youth protection officer of the secondary grammar school to write a test. The petitioner attached copies of the youth protection officer’s report and the student’s test. We were informed by the principal that youth protection officers prepare reports upon receiving an inquiry from the authorities, and make notes as part of their duties, for their own use. The latter are not accessible to anyone but the youth protection officer. The youth protection officers use the notes on students as long as they attend the school, and they destroy the spoiled and obsolete document. However, the inquiry conducted by the principal revealed that the spoiled copies of the youth protection report made at the end of the academic year 2001/2002 may not have been handled with sufficient care. Article 10 of the Act on Data Protection requires data users to ensure the protection of the data, and to take all necessary technical and organisational measures and establish procedures to comply with the rules of data protection. Data must be protected in particular from unauthorised access, alteration, disclosure, deletion, damage and destruction. The rights of the students are infringed when the school does not comply with the statutory regulations on the protection of personal data. We established that the school had infringed on the students’ right to the protection of personal data, because the reports made by the youth protection officer had been handled in a manner enabling unauthorised access. Therefore, we presented an initiative that the principal should place the observation and enforcement of data protection rules at the centre of attention. The head of the institution accepted our initiative. (K-OJOG-504/2003.)

The most serious case of making personal data accessible to unauthorised persons is the publication of data, which makes the data accessible not only to certain identifiable persons but to all. Decisions on the publication of data must be made with circumspection.

The general director of the National Public Education Evaluation and Examination Centre (OKÉV) contacted us to issue a position on the public nature of the meeting announcing the results of the secondary school-leaving examinations. The director was informed that announcing the results in public meeting was not unlawful as long as the decree on the final examinations of secondary schools was in force and provided for the announcement of results at a public meeting. The provisions of the regulations in force must be observed by those who are subject to the law and those who apply the law even if such provisions are in conflict with higher legal instruments.

The results of the secondary school-leaving examination, the grades and the content of negative decisions, if any, are deemed to be the personal data of the student participating in the examination, and as such, they are not public. Nevertheless, under Paragraph (3) of Article 3 of the Act on Data Protection, the law may require the publication of personal data, by expressly specifying the scope of such data, where public interest so requires. In any other case, publicity requires the consent of the affected parties. As regards the results of the secondary school-leaving examinations, it is evident that such consent may not be the legal basis of publicity. Therefore, we need to find a statutory provision that can be used as a legal basis for the publication of the results. Pursuant to Paragraph (1) of Article 9 of the Public Education Act, oral examinations are public. However, this provision cannot be applied to the entire examination, as it provides for publicity with respect to a certain part, namely the oral component of the secondary school-leaving examination. Although the meeting where the results are announced is usually held shortly after the oral component of the examination, it is not part of it, and the said provision does not provide for its publicity. In accordance with Annex 2 to the same Act, the data relating to the assessment of student performance may be disclosed within the class and teaching staff concerned, to the parents, the board of examiners, the organiser of practical training, the party concluding a study contract, and, if the assessment is not made by the school, to the school, and in case of changing schools, to the new school, to the person ensuring professional control. Pursuant to Paragraphs (5) and (6) of Article 2 of the Act on Data Protection, the difference between ‘disclosure’ and ‘publication’ is that in the former case, the group of those receiving the information can be defined, in other words the data are disclosed to specific third parties, whilst in the latter case, access is provided to all. Therefore, the data relating to the assessment of student performance may not be published pursuant to these provisions, either. The results of the secondary school-leaving examination and the decisions of the board of examiners may be announced publicly under Gov. Decree 100/1997 (VI. 13.) on the publication of the rules for the secondary school-leaving examination of secondary schools. The government decree is a lower level legal instrument than the acts of parliament and, in accordance with the above mentioned Paragraph (3) of Article 3 of the Act on Data Protection, it should not allow such publicity, as is could only be provided for in an act. The public announcement of results and decisions is one of the essential guarantees of lawfulness in this procedure, in the same way as in other procedures outside the educational sector. In the announcement of decisions, publicity is a means of control. Publicity ensures that the authority (the board of examiners in this case) observe the requirements of the law, otherwise it has to face criticism and is made accountable by the public. In view of the above, we consider the current regulations adequate and worth maintaining, but publicity should be required at act level. This could be done by an amendment to the Public Education Act by adding to the above mentioned Paragraph (1) of Article 9 a provision allowing publicity at both the oral examination and the meeting where the results are announced. (K-OJOG-747/2003.)




A teacher asked what information may appear on the public web site of the school concerning its students and teachers. Can the school disclose the age, subject, place of graduation of the teachers, the names of class teachers, the address and class of students? In our reply, we informed the petitioner that the law allowed the publication of some of these data without the data owners’ consent, but most of these data could not be disclosed. Pursuant to Paragraph (2) of Article 83/B of the Act on Public Employees, of the data registered in the basic records kept of public employees, the name of the employer and the name and classification of the public employee may be disclosed without the prior knowledge and consent of the public employee concerned. Therefore, a teacher’s employer, name and classification may be published on the web site automatically. Any other data of teachers and all personal data of students may only be published on the Internet, where it is accessible to all, with the data owner's consent. Naturally, the teachers of the school who are not public employees (if any) must be asked to give consent to the publication of any of their data. (K-OJOG-27/2003.)

One of the most important guarantees of the right to dispose of personal data is the data owner’s right to information. The data owner must be informed of which of their data are being used, and the major circumstances of the use of data. Some petitions contained a complaint about the infringement of this right.

The head of an institution inquired about access to the assessed tests, claiming that this was not specifically regulated by any law. Pursuant to the Act on Data Protection, everything a student has written in a test or paper, including the answers to questions, which reflect the student’s knowledge, must be regarded as personal data. Therefore, the student’s answer to a question is the student’s personal data, governed by the regulations on data protection. Pursuant to Section a) of Paragraph (4) of Article 2 of the Act on Data Protection, the collection, recording, storing, processing, utilisation (including disclosure and publication) and deletion of personal data are deemed to be use of personal data, irrespective of the applied method. Having regard to this, all natural or legal persons and organisations without a legal status which determine the purpose of the use of data, which take and implement decisions thereon or which may assign implementation to a data processor, shall be regarded a data user under Section a) of Paragraph (7) of Article 2 of the Act on Data Protection. In the context of personal data included in tests and papers, the user of such data is the public education institution, which must therefore comply with statutory provisions applicable to data users. These include the obligation of providing information on the data used and the circumstances of data use on the request of the data owner. Under the law, a typical way of exercising the right to information is requesting information from the data user by letter which the data user will reply. Naturally, in the public education sector this is not necessarily done this way. Information may be provided by providing access to documents (this is how information is provided on the use of data in tests and papers). In this case, the data owner has an opportunity to see, either in full or in part, the process of data use itself and the scope of the data used. However, when the data owner expressly requests, providing information in writing cannot be foregone. This means that, upon request, the data owner must be provided with a written document containing the answers given to the data owner’s questions in compliance with the requirements of the law. If the data owner is interested in the scope of data being used, the data user may comply with the requirements for providing information by providing access to the relevant documents (which are the tests or papers in this case), and upon the data owner’s request, the data user must at least provide copies of them. As the law requires the information to be given in writing, the data user may not deny the provision of written information. Having regard to the fact that the personal way of writing, including the order of answers and their position on the top, bottom or back of a sheet, are also personal data – and disputes arising in connection with the calculation of scores often relate to these – the most expedient way of complying with the requirement for information is providing a photocopy of the data used.
Students do not necessarily exercise their right to information arising from their right to the protection of personal data for its own sake, but to present their objections to the assessment of the paper or test, or even to learn from their mistakes. A necessary prerequisite to an objection is to know the test / paper and the assessment the student intends to file a complaint about. The teachers’ autonomy in their teaching activities does not preclude the possibility of providing access to a paper/test to others (e.g. parents or private tutors), who may help the student in formulating an objection. Again, this requires having a copy of the test /paper or assessment. However, even otherwise – pursuant to the above mentioned right to dispose of personal information, which is a fundamental constitutional right - data owners have a right to receive information on their personal data,, irrespective of whether they intend to use such information for any purpose. In view of the above, we suggested developing a regulation which would allow students to look at their tests and papers, and may make copies thereof, if they insist on doing so. This way, the institution can avoid the loss or disappearance of documents, as well as the infringement of student rights. (K-OJOG-859/2003.)

We received many questions by letter and phone from students, parents and teachers themselves concerning the teachers’ obligations of secrecy. We answered these queries by interpreting the relevant provisions of the Public Education Act, which are difficult to understand and are not free of contradictions. We are convinced that, as a legal institution, confidentiality requirements for teachers must be part of the legal system, although their purpose should be different from that currently stipulated. Confidentiality requirements linked to a profession should primarily function as an obstacle to testify before authorities and courts, and the confidentiality requirements applying to teachers should be defined in the same manner. In terms of drafting legislation, it is absurd that a section which stipulates requirements is placed in an annex to the act. Legislation would regulate confidentiality properly if it was included in the chapter on teachers’ rights and obligations, in the list providing examples of obligations. The wording should include that teachers are required to treat the data of students and children as confidential, and may deny depositions and answers to other queries of courts and authorities with respect to these information, except for cases when both the type of data and the purpose of disclosure are expressly specified by the law. At the end of the year 2003, preparations for the amendment of these regulations started, making it possible for us to express our position, which was described above.



RIGHTS DIRECTLY RELATED TO EDUCATION

Rights rooted in the freedom of education

Articles 70/F and 70/G of the Constitution proclaim that in the Republic of Hungary, citizens have the right to education. This is realised through the extension of public education to the general public, the operation of compulsory and free primary schools, secondary and higher education accessible for all in accordance with their individual abilities, and the provision of financial contribution to those who participate in education. The Republic of Hungary respects and supports the freedom of science and art, and the freedom of education and teaching. 

One primary manifestation of the freedom of education is the free choice of school, a right laid down in the Public Education Act. This entitles parents to submit their children’s applications for admission to any educational institution of their choice within the territory of the Republic of Hungary. Under Paragraph (1) of Article 66 of the Public Education Act, the head of the institution determines which applicants to admit. In making decisions on admission, the principal must act in compliance with the relevant legislation. Under Paragraph (1) of Article 42, schools may specify requirements as the condition of admission, but these must be of an academic or organisational nature.

In the past year, we had to conduct an inquiry in two cases where we had to look at the enforcement of the right to a free choice of school from a completely new perspective, in connection with the schools’ decisions affecting students suffering from serious diseases.

A parent turned to our Office with the following complaint. Her child applied for admission to a vocational secondary school specialising in technology, and was granted admission. The principal informed the parents of the admission in writing. Following that, the parents requested a face to face meeting with the school staff. At their meeting with the deputy principal, they disclosed that their child was HIV positive. When the principal learned about this, he contacted the parents and told them that the school was unable to admit the student in the given situation. The explanation he gave to this decision was that the child's disease represented a serious hazard to the other students and the staff of the school. The principal said that parents upon learning of the admission of an HIV positive student, other parents were going to take their children to another school, which could even result in the closing of the school. . Then the parent contacted the maintainer of the school, and asked the head of the school to provide a written notification of his decision. The principal sent a notification to the family, and at the same time contacted our Office to ask for help in considering the problem from a legal perspective. The principal informed the parents that the child could not enrol until our position was received. In view of the highly sensitive nature of the problem and the urgency of the matter, we deemed it necessary to organise a face to face meeting, where the parent’s complaint was confirmed. In addition to the parent and the principal, the student’s doctor also participated in this meeting. As the head of a hospital department, the physician was an expert in this field. According to the doctor, there were no medical obstacles to the child’s learning in a school community. There was no real danger of transmitting the infection, because the virus count in the patient’s blood was so low that it was practically impossible to transmit the disease. Neither the legal nor the medical arguments could convince the head of the institution. He insisted that the child may not enrol. Furthermore, the head of the institution declared that he would admit the child only if a court decision required him to do so.
The Constitution provides for the enforcement of all fundamental rights, including the right to education, in a non-discriminatory manner. This is confirmed by the provisions of the Public Education Act on the prohibition of discrimination in public education. The parent’s right to a free choice of school is an essential component of the right to education and the freedom of education. Secondary schools may select their students within the limitations imposed by the law, using an admission procedure, but they may only consider academic requirements in such selection. . In addition to the academic requirements, institutions providing vocational education and training may use aptitude tests to establish the applicants’ medical fitness or fitness for a career or trade. By issuing in writing the decision on admission, the principal granting admission creates a right to the student to enter into a legal relationship with the school, namely to enrol the school. In this case, the principal decided in the admission procedure that the student would be admitted to the school, his decision was issued in writing, and it took effect within 15 days. Following this, it depends on the decision of the pupil or the parent whether the pupil who has been granted admission would enrol, and the principal may not impede it. In this case, the principal did not allow the pupil to enrol on account of the pupil being HIV positive, which infringed upon the parent’s and the pupil’s right to a free choice of school, and treated the pupil in a discriminatory manner with respect to this right.
After the study of regulations, it had to be judged whether the fact that the pupil is HIV positive could be a risk factor in the school, and whether it could represent a hazard to the pupils and staff of the institution, thus justifying the decision of the principal. None of the regulations concerning the general issues related to HIV / AIDS contain any provisions of restrictive nature concerning HIV positive pupils or the educational institutions that may be attended by them. On the contrary, Decree 18/1998 (VI.3.) NM of the Minister of Welfare on the necessary epidemiological measures for the prevention of infectious diseases and epidemics emphasises that persons who are HIV positive do not need to be segregated, because daily contact with a person infected by HIV does not represent a hazard in terms of acquiring (transmitting) the infection. Therefore, discrimination on account of being HIV positive is not appropriate in educational institutions, including the given vocational secondary school. The fact that the pupil is HIV positive does not mean that he would be medically unfit for the training in technology which he had selected. Therefore, the pupil should not have been excluded from the school.
The international recommendations and practice relating to this issue also support this view. In its Decision 2001/51, the Human Rights Committee of the UN states that ‘the human rights principles in force prohibit all actual or assumed discrimination based on HIV/AIDS status’, and emphasises that the expression ’or other status’, used in the anti-discrimination provisions of international human rights documents, must be construed to apply to a wide range of circumstances, including HIV status. Both the World Health Organisation (WHO) and the UN organisation specialised in HIV/AIDS have emphasised that children and young people who are HIV positive have a right to education without discrimination, irrespective of their status, and all practices that are in conflict with this represent a serious violation of the human rights of the affected. This means that children may not even be prohibited to attend a kindergarten on account of being HIV positive, although the occurrence of minor accidents is more likely in this institution than in a secondary school, even if it is a vocational secondary school offering practical training in technology. The internationally recommended attitude is the following: on the one hand, the fundamental hygienic rules and rules of conduct must be observed. These can fully prevent the transmission of the infection, as HIV cannot be transmitted through ordinary physical contact or by staying in the same room. On the other hand, if the HIV status is known in the pupil’s environment, the affected persons must be given true and thorough information on the disease, its mode of transmission and the rules of prevention. 
In the context of the above, although the infringement of educational rights could be established in the case, we did not issue an initiative for the head of the institution, because we did not believe that it was possible to rectify the violation of rights under the given circumstances. Nevertheless we sent our report on the case to the maintainer of the school to take measures deemed necessary and, as an employer, consider if it would be appropriate to launch a disciplinary proceeding against the head of the institution. The maintainer considered the matter and decided not to launch a disciplinary proceeding against the principal. We also sent a copy of our report to the National Medical Officer and the medical officers of Budapest and the county, asking them to take action within their respective spheres of authority to ensure the thorough information of all affected parties on the issues of HIV/AIDS, with special emphasis on the transmission of the disease and the key rules of its prevention. In our view, infringements of this kind, caused by the otherwise understandable concerns, can only be avoided through the dissemination of credible and true information. The case was discussed by the National Public Education Policy Council as well, with the involvement of the Commissioner for Educational Rights. (K-OJOG-449/2003.)


Last September, the maintainer of a school requested our help in connection with a problem which was similar to the above in nature. In contrast to our practice, in this case we name the educational institution and its maintainer, because their conduct is an example of good practice. 

The deputy mayor of the county town Debrecen contacted us to issue a position concerning the schooling of a child infected with Hepatitis C. The case received press coverage several times, and the principal of the primary school concerned also informed our Office of the case. A parent requested the admission of a child of school age - who was infected with the Hepatitis C virus - to the primary school Epreskerti Általános Iskola in Debrecen. This was the school required to grant admission to the children from the district concerned. The principal did not refuse to grant admission to the pupil, and entered into a legal relationship with the pupil, whereby – in the absence of a request from the parents to be otherwise - the pupil was to receive compulsory education by attending school. The principal informed us that the school did not disclose or publish the personal data of the pupil and parent in question. The parents of the other pupils attending the school associated the events with the pupil later, on the basis of earlier press reports. Following that, many parents objected to the admission of the infected pupil. The head of the institution rejected the parents’ objections, and provided information on the infection to the parents on several occasions, with the help of the State Public Health and Medical Officer Service (ÁNTSZ). The ÁNTSZ issued a position on the matter to the parents of the pupil concerned and to the deputy mayor of the county town Debrecen.
Pursuant to Paragraph (2) of Article 66 of the Public Education Act, primary schools must grant admission to and must take over pupils whose permanent or temporary residence is in the district of the school (school granting compulsory admission). Therefore, the principal of the primary school in question acted in compliance with the provisions of the Public Education Act by granting admission to a pupil of school age living in the district of the school. As the principal mentioned in his declaration, the school was required by the law to grant admission to the pupil in question, and could not deny admission on account of the pupil being infected. Pursuant to Paragraph(1) of Article 7 of the Public Education Act, the parent may chose whether the child should fulfil the obligation of compulsory education by school attendance or as a private learner. If the parent does not want the child to be a private learner, other parties, including the school, may not impose that choice upon the parent, and may not put the parent under pressure to make that choice. The principal in question mentioned all this in his declaration: as the parents did not request a private learner’s status for their child, the child became a full-time pupil of the school.
Another issue which had to be considered was whether infection with a Hepatitis C virus was a risk to health in the school, or whether it represented a hazard to the pupils and the staff of the institution. The epidemiological measures relating to Hepatitis C infection are governed by the provisions of the above mentioned Decree 18/1998 (VI.3.) NM of the Minister of Welfare. The Chief Medical Officer for Hajdú-Bihar County informed us that persons with the disease and persons carrying the virus do not need to change their way of life. In case of bleeding, the customary hygienic rules must be observed, such as the removal of blood stains, use of rubber gloves, washing hands. Information must be provided on the risks of sharing razors, toothbrushes and the possibility of sexual transmission. The expert deemed it necessary to emphasise that blood should in all cases be regarded as infectious, irrespective of whose blood it may be. The position of the Chief Medical Officer is that in an educational institution, there are no medical reasons for the segregation of pupils infected with Hepatitis, but the provision of medical information and teaching the fundamentals of first aid are essential. In accordance with the above, the Chief Medical Officer of the county provided appropriate information to the parents of the pupil in question and the deputy mayor of the county town Debrecen, stating that there were no public health and epidemiological reasons for excluding the pupil from the school community, excluding any legal basis for the denial of admission. Considering that the Hepatitis C virus may be transmitted through massive contact with the blood of the person carrying the virus, treatment of potential bleeding wounds of a person who was tested positive involve the same general hygienic requirements as the ones applying to any other case. If known, the fact that a pupil is infected with the virus does not represent a higher risk to the other pupils and the teachers than any other virus carrier who has not been tested and is not known. In accordance with the regulations and the position of the ÁNTSZ, the disease does not represent a health hazard, and therefore it was not necessary to propose amendments to the current legislation. 
Having considered the general issues relating to the admission and school attendance of the pupil infected with the Hepatitis C virus, our answers to the further questions of the deputy mayor were the following.
The deputy mayor requested our position on whether parents may be required to disclose the infection on admitting their child into a school community. This is an issue relating to the protection of personal data. The Commissioner for Data Protection published a communication on this issue on 2 October 2003, which contained a position on the treatment of medical data, including the treatment of data related to infection with the Hepatitis C virus.
The deputy mayor also requested us to issue a position on how the affected parties (parents, maintainer, and school community) can co-operate in the given situation. In our view, the affected parties should explore the possible forms of co-operation locally. The wide ranging dissemination of key information on the disease among the affected parties should be an essential part and a precondition of such co-operation. However, the infected pupil’s privacy rights and right to the protection of personal data should be respected throughout these information activities.
In response to the questions of the deputy mayor concerning the responsibilities and obligations of the head of the institution, we presented our above described view on pupils’ right to a safe and healthy environment and the related obligations of educational institutions and teachers. In the given situation, the school or the head of the institution must ensure the wide ranging dissemination of information among the affected parties – with the involvement of medical workers, if needed – on the fundamental hygienic and behavioural rules to prevent the transmission of the disease, and the teachers looking after the pupils must ensure that the pupils put in their charge observe these rules. These define the limits of the responsibilities of the head of the institution in this respect.
From the information provided by the principal and the maintainer of the institution we established that the school had acted lawfully and in accordance with the above. We were not informed of any circumstances that would imply a suspected infringement of educational rights. We deem it necessary to add that, in our view, the head and maintainer of the institution not only acted lawfully in this highly sensitive case, but also took into account the concerns and reservations of the affected parties with utmost care, which led to the integration of the diseased child into the school community. As a sign of appreciation, the Commissioner for Educational Rights awarded a special prize to the principal, the teachers and the pupils of Epreskerti Általános Iskola. (K-OJOG-735/2003.)

As outlined above, parents have a right to a free choice of educational institution. However, the content of the right to a free choice of school is not always quite clear for parents.

A parent contacted us because the school where she wanted to enrol her younger child rejected the application for admission, because all classes were full. The parent complained that this way her two children could not attend the same school. The petitioner was informed of the following: pursuant to Paragraph (2) of Article 66 of the Public Education Act, primary schools must grant admission to and take over pupils whose permanent or temporary residence is in the district of the school (school granting compulsory admission). Primary schools granting compulsory admission must admit all applicants from this area, even when it leads to class sizes exceeding the limit specified by the law. In such case, the local authority must arrange the organisation of additional classes. However, if the school chosen by the parent for the child is other than the school granting compulsory admission, and the institution is full, the rejection of the application is not unlawful. The fact that the children of the same parent cannot attend the same school as a result of such decision is not in conflict with the law either. Under the law, only those schools are required to grant admission which grant compulsory admission at the place of the permanent or temporary residence. (K-OJOG-578/2003.)

In connection with the legal status of pupils, parents have a number of other individual and collective rights in addition to the right to a free choice of school. The collective rights of parents are exercised by the parents’ association of the school, which the parents form upon the own initiative, autonomously.

The members of a parents’ association contacted us because the head of the school impeded their activities on a regular basis, claiming that the association was not a lawfully working advocacy organisation of parents. The aims of this parents’ association included the protection of pupils’ interest and mediation in school conflicts. The school argued that it followed from the Public Education Act that parents could form associations only to exercise parents’ rights; therefore, neither the protection of pupils’ rights, nor mediation in school conflicts could be part of the remit of a parents’ association. With that, the parents’ organisation would take over some of the competencies of the pupils' self-government, the notary, the school board and the employer.
We informed the petitioners that the Public Education Act listed a number of individual and collective rights granted to parents. Pursuant to Paragraph (6) of Article 59, additional rights may be granted to the parents’ association (working group) by the law or the rules of organisation and operation of the kindergarten, school or dormitory. Consequently, the position of the head of the institution, who claimed that parents associations could be set up for exercising the rights listed in the Public Education Act only, is incorrect. In a school, parents may form associations (working groups) to enforce their rights and to meet their obligations. Parents must form such associations on their own initiative, autonomously – the law does not contain any restrictions in this respect. Furthermore, under the Public Education Act, associations formed this way shall take autonomous decisions on their rules of procedure, the adoption of their work plan and the appointment of their functionaries. It also follows from the above that when the aims of the parents’ association coincide with the aims defined in the law or the rules of organisation and operation of the school, its activities may not be construed as taking over some of the competencies of the pupils' self-government, the notary, the school board or the employer. Consequently, our position is that this parents’ association was formed lawfully, and that the head of the school could not ignore its formation and impede its work on the basis of the arguments indicated above. However, considering that the parents’ organisation becomes part of the institution after its formation and that the rules of organisation and operation of the school must define how the organisation will keep contact with the school management, it is inevitable for the parents’ association and the school to co-operate in a number of fields. Naturally, this creates obligations for both the parents’ association and the school management. As there are several parents’ associations working in this school, the one represented by the petitioners may act on behalf of all parents only if its members have been elected by over 50% of the parents of the pupils admitted to the school. If the number of parents electing the members is less, the petitioners may act on behalf of all parents only if the parents’ associations working in the school so authorise the parents’ association represented by them. (K-OJOG-769/2003.)

Pursuant to Section k) of Paragraph (1) of Article 11 of the Public Education Act, pupils have right, in particular, to select the subjects they wants to study – subject to the limitations of the framework curriculum, the pedagogical programme and the rules of the secondary school-leaving examination of secondary schools – and to select, if possible, the teachers who will teach those subjects. In 2003 our Office again received petitions revealing that pupils and parents place great emphasis on ensuring that the children / pupils are taught by teachers whose work is entirely satisfactory to them. Selecting the teacher is a very important issue for pupils and parents alike, because the teacher has a very important role not only in teaching but also in education in a broader sense, in realising the pupils’ potential.

The above provision of the Public Education Act provides for the choice between teachers. However, the law itself restricts this right by stating that this right shall be subject to the available resources of the institution. As the principal, as employer, has authorisation to make decisions on employing teachers, the infringement of educational rights was not established in these cases. The Commissioner for Educational Rights does not examine the expediency of decisions; such responsibilities lie with the decision maker.

The members of a parents’ association contacted us with the following complaint. Their children participated in an alternative pedagogical programme led by a teacher of the school, whom the children liked very much and the parents were very satisfied with. The parents trusted that the teacher would teach their children until the end of the fourth grade, where the programme was to end. They believed that due to the special nature of the programme, the teacher had a key role in it, and this teacher was a guarantee that their children would receive education which best catered to their needs. However, at the end of the school year, they were informed that the principal did not wish to renew the teacher’s contract, and she would be unable to complete the programme with the children. The petitioners complained that the school had failed to inform them in time, so the pupils had no opportunity to prepare for the change, and the parents could not consider if they wanted to continue their children’s education in the school. In his declaration, the principal informed our Office that the teacher’s contract had expired on 30 June 2003, and that he as an employer had the right not to renew it. The principal explained that the school did not normally inform parents of changes in the distribution of subjects among the teachers, but the parents concerned were informed of his decision upon their request. The principal was of the opinion that the new teacher quickly gained acceptance among the pupils and the parents and the school activities were carried out in a good atmosphere. Because the head of the school, as an employer, has the right to make decisions on the employment of teachers, in our view, the principal did not infringe upon any educational right by not renewing the teacher’s contract. The next issue to be considered was the parents’ complaint that the new teacher did not meet the requirements of the alternative pedagogical programme. When employing the new teacher, the head of the school had the duty to check if the qualifications of the teacher to be employed complied with the requirements of the regulations. Pursuant to Section a) of Paragraph (2) of Article 16 of the Public Education Act, the existence of the required level of education and professional qualification is a prerequisite of employment in public education. The head of the school provided us with copies of the degrees which proved that the teacher in questions held the required qualifications and had the experience required for participation in the alternative pedagogical programme. The documents made available to our Office proved that the new teacher was employed in compliance with the requirements of the law. Consequently, the infringement of educational rights was not established in this case. (K-OJOG-562/2003.)

The right to a free choice of teachers cannot be exercised in all schools and in all subjects. Developing alternatives is only an option provided to decision makers under the legislation. Where the resources of a school permit the selection of teachers or classes, the rules of the selection procedure must be laid down in the rules of organisation and operation or the rules of the house. (K-OJOG-37/2003.)

In 2003 we received several complaints from parents in connection with studies abroad. Pupils who are Hungarian citizens do not need a permission to attend educational institutions abroad. In such periods, their Hungarian student status is suspended, but pupils may return any time to continue their education in Hungary. 

The child of a parent completed five grades of schooling at a primary school in Hungary and then continued his education in Canada. Upon his return to Hungary, he wished to continue his education in the 8th grade of a primary school, where he applied for and was granted admission. In October, however, the school recommended to the parents that the pupil should be moved back to the 6th grade, as a private learner receiving weekly tuition. The parent complained that it had happened in the course of the school year, without assessing the child’s knowledge. She also complained that this way the child was going to be segregated from his age group, which would have a serious emotional impact on the boy. In her declaration, the head of the institution confirmed that the school intended to move the pupil, who had been admitted to the 8th grade, to the 6th grade during the school year, as the parent said. She also informed our Office that the parents had only applied for a temporary placement in their application for admission. Pursuant to Paragraph (1) of Article 111 of the Public Education Act, pupils may continue their education commenced but not completed abroad in the formal system of public education in Hungary. Admission of the pupil and the recognition of previous learning are subject to the decision of the principal. There is no such concept as ‘temporary placement’ under the Public Education Act . On the day that the pupil enrolled at the school, the pupil and the school entered into a legal relationship at the level of the 8th grade of schooling, as the pupil was admitted to the 8th grade of schooling by the principal at the beginning of the school year, irrespective of the reasons. Such decisions may not be altered during the school year. The boy may not attend school at the level of the 6th grade of schooling, because pupils may only attend school at the level of the grade of schooling they have been admitted to. Therefore, the pupil has to complete the school year 2002/2003 at the level of the 8th grade of schooling. It was only later, in the course of the academic year, that the school formed a pedagogical opinion stating that the pupil could was unable to continue his education in the 8th grade without covering the material taught in the 6th and 7th grades of schooling. This indicates that the principal failed to make an assessment at the beginning of the school year, and her decision was not substantiated. As a result, the pupil could not receive education that would have satisfied his needs, which means that the pupil’s right to receive education adjusted to his individual abilities and talents, as provided for in Section a) of Paragraph (3) of Article 10 of the Public Education Act, has been infringed. This unlawful situation may be rectified by providing remedial teaching to the pupil to ensure his preparation for the completion of the primary school and for continuing his education. Therefore, we issued an initiative addressed to the head of the school, stating that the pupil should complete the school year 2002/2003 in the 8th grade of schooling, while receiving remedial education from the school to learn the material of the 6th and 7th grades of schooling. We addressed another initiative to the principal on acting in compliance with the law in the future. The head of the school accepted our initiative. (K-OJOG-26/2003.)

A family spent two years in Brussels, where the children continued their education commenced in Hungary, while they were registered at a Hungarian primary school as private learners. The parent and the principal of the Hungarian school enquired whether the children would have to undergo a qualifying examination upon their return, or whether the school could recognise the certificates obtained abroad. In our position, we provided the following information to the petitioners. , If the parents applied for private learner’s status for their children for the school year 2003/2004, the pupils have to pass a qualifying examination on the material of the second and the seventh grades of schooling, respectively, as - pursuant to Article 69 of the Public Education Act and Article 21 of Decree 11/1994 (VI. 8.) of the Minister of Education and Culture on the operation of educational institutions - this is how private learners, who are exempted from the attendance of compulsory lessons, must demonstrate their knowledge. On the other hand, if the parents notified the school that their children would continue their education abroad, and the children were allowed to interrupt their education, their status is deemed to have been suspended under Article 109 of the Public Education Act. This is not associated with any performance assessment, including a qualifying examination. In this case, the parent may request the recognition of studies conducted abroad. Pursuant to Article 4 of Act C of 2001 on the recognition of diplomas and certificates obtained abroad, deciding on the recognition of studies completed abroad falls within the competence of the educational institution where the applicant wishes to continue his/her education. The educational institution concerned may consult the Ministry of Education for expert assistance. The recognition of primary level education received but not completed abroad is subject to the legal status of the foreign educational institution, the period of learning and the academic requirements and the comparison of the Hungarian and the relevant foreign academic obligations. Educational institutions may recognise studies abroad if they were completed in a recognised foreign educational institution. The application for the recognition of studies must be accompanied by a certified copy of the document awarded by the foreign educational institution, which must provide credible evidence on the period of learning and the successful completion of academic requirements. A certified translation of the document must also be submitted. Educational institutions may accept non-certified translations as well. Furthermore, pursuant to Article 62 of the same act, the selected educational institution may require a qualifying examination as a condition for the recognition of studies abroad. (K-OJOG-637/2003.)

Last year we also received petitions in connection with the education of foreign citizens in Hungary, in which the parents complained about having to pay for schooling.

The petitioner’s child had moved to Hungary from Transylvania. The boy was of compulsory school age, and enrolled at a primary school in Hungary. As at the time of submitting the complaint, both of them had a temporary residence permit only, the school decided that the boy had to pay a tuition fee. Pursuant to Paragraph 110(1) of the Public Education Act, foreign citizens are subject to compulsory education in Hungary only if they are minors not accompanied by an adult who is an asylum seeker, refugee, immigrant, has settled in Hungary, or a holder of a humanitarian temporary residence permit under Hungarian law, or are minors accompanied by an adult and holding a residence permit or a humanitarian residence permit together with such adult. Upon entry to the educational institution, evidence must be provided of compliance with these criteria. As long as they comply with these criteria, foreign citizens have a right to kindergarten education, school education and pedagogical support services under the same conditions as those applicable to Hungarian citizens, as long as they are of compulsory school age or continue studies commenced when they were still of compulsory school age. As the information provided to us indicated that the petitioner’s child met the statutory criteria, he had a right to use free of charge all services that are free for pupils who are Hungarian citizens. (K-OJOG-648/2003.)

A Hungarian parent from Slovakia contacted us because his child, who was a Slovakian citizen, entered a secondary school in Hungary and was required to pay a tuition fee. The parent complained that the school had raised the tuition fee, whose initial amount was not exactly low, twice. For the petitioner, it was inconceivable and unjustified why the tuition fee had been trebled within a single school year. Pursuant to Paragraph 110(6) of Article of the Public Education Act, foreign citizens other than those who are refugees, immigrants, have settled in Hungary or hold a temporary residence permit with their parents, or hold a letter of invitation from the Ministry of Education, must pay for kindergarten education, school education and the use of pedagogical support services, unless otherwise provided for by an international agreement or the law. The tuition fee may not exceed one pupil’s share of the spending on professional tasks. The head of the public education institution may reduce or forgo the tuition fee pursuant to the rules defined by the maintainer. The information provided by the maintainer revealed that the school had required the Slovakian pupil without a temporary residence permit to pay for the period from September to December of 2002 less than the maximum amount enabled by the law, i.e. four times the twelfth of the capitation grant provided by the state, in monthly instalments. The institution calculated the tuition fee for the year 2003 on the basis of the Act on the State Budget for 2003, and it was increased to HUF 26,800 this January. As of February 2003, pursuant to a bye-law of the local authority, the school used the amount of expenditure allocated to one pupil by the law for the calculation. This amounts to an annual HUF 356,449 per capita, which led to a further increase in the tuition fee. The mayor informed us that the local authority developed a grant scheme which enabled a 30-50% reduction of the monthly fee subject to academic performance. According to the declaration, the school informed the pupils of this scheme. In view of the above, we established that the tuition fee payable for schooling had been calculated by the secondary school in a lawful manner. Nevertheless, the petitioner was informed of the provisions of Paragraph (7) of Article 110 of the Public Education Act, whereby, as of the date of the entry into force of the act proclaiming the international agreement on the accession of the Republic of Hungary to the European Union, the citizens of the Member States of the European Communities may use the services secured by the Public Education Act under the same conditions as those applicable to Hungarian citizens. (K-OJOG-60/2003.) 


The School Year
 
The framework for the operation of public education institutions are regulated by the law, but the completion of tasks in the course of the school year must be organised at the local level. The local rules of the school year must be developed by taking into account the provisions of the Public Education Act and the ministerial decree laying down the rules of the school year, as well as specific local circumstances. 

Many of the parents who contact our Office complain about the heavy workload of their children and the high number of lessons. One of the frequently asked questions is how much of the pupils' time the school may use. The academic obligations of pupils are laid down by the law, as far as the start and end of school hours and the length of the breaks are concerned. However, these provisions lay down a framework only, and the individual institutions themselves establish the detailed rules to be observed in their day-to-day activities. Pupils and parents may be involved in the decision making of the institution by expressing their opinion either directly or through their advocacy organisations. In the detailed regulation of day-to-day operation, they have more powerful rights than the mere expression of opinion. In many cases, a decision is not valid without prior consultation with them, and in certain priority issues, decision making requires the consensus of the advocacy groups of the various participants in education. These are the fields where the need for co-operation of the educational stakeholders is the greatest. 

The rules of the house adopted by a school or a dormitory lay down the rules of pupils’ activities in the school or dormitory and the rules of classroom activities and extracurricular activities. The rules of the house are drafted by the head of the kindergarten, school or dormitory, and are adopted by the teaching staff. In the adoption or amendment of the rules of the house, the school board, dormitory board or kindergarten board and the pupils’ self-government of the school or dormitory have a right to consent. The right to consent means that the rules of the house cannot be valid without the consent of the above mentioned organisations.

In accordance with Paragraph (1) of Article 9 of Decree 11/1994 (VI. 8.) MKM of the Minister of Education and Culture on the operation of educational institutions, theoretical lessons must be held in schools within the period from 08:00 hours to 19:00 hours, or, in the years of schooling where vocational training is provided and in primary level institutions offering training in arts, to 20:00 hours. With the consent of the parents’ association and the pupils’ self-government, the first lesson may start not more than forty-five minutes earlier. Therefore, the first lesson may start at 07:15 hours at the earliest. There may be a need to change a rule adopted by consensus earlier. Under the law, amendments are subject to the same requirements as the ones applicable to the earlier decisions, and amendments may be initiated by any party. (K-OJOG-819/2003.)

The mother of a girl in her first grade of schooling complained after the start of the school year that the lessons started at quarter past seven at school. The parent was informed that pursuant to Paragraph (10) of Article 83 of the Public Education Act, the pupils’ self government, the school board and the person or organisation authorised to act in public education had to respond to the proposals of the parents’ association within thirty days. The local authority must provide a response not later the first meeting of its members following the thirtieth day after receiving the proposal. It follows from this that either a parent or the parents’ association or the pupils’ self government may submit a proposal in writing on changing the time of starting the first lesson. (K-OJOG-653/2003.)

Pursuant to Paragraph (1) of Article 10 of the Public Education Act, pupils have a right to periods of rest and free time included in their academic schedule developed by the educational institution. Accordingly, the relevant decree requires breaks between the lessons and the extracurricular activities. The schedule and length of the breaks are regulated by the local rules for the school / dormitory year. Therefore, the rules for the breaks must be adopted together by those who are directly affected by the operation of the institution, at the time when they decide on the rules of the house, also together.

A parent complained that all breaks were uniformly fifteen minutes long at school, and therefore pupils could have a cooked meal after school hours only. The head of the institution informed us that in accordance with the rules of the house of the institution, all lessons started on the hour, and all breaks lasted fifteen minutes, which made operations more transparent for pupils and teachers alike. Consequently, there was not a break for meals, but lunch was provided to all pupils after school in the cafeteria, which was open from 11:30 to 15:30. When the amended rules of the house were adopted, neither the pupils nor the parents indicated that the introduction of fifteen-minute breaks would be an obstacle to having proper meals.
In this case, we established that the rules of the house complied with the requirements of the Public Education Act, because the obligations of schools only include providing an opportunity for meals. The law does not contain detailed requirements for the timing of those meals. This means that schools must adopt the rules for meals subject to their possibilities. In this case, the rules of the house were adopted by a consensus between the principal, the teaching staff, the school board and the pupils' self government, therefore the rules of the house were adopted lawfully. (K-OJOG- 668/2003.)

The Public Education Act divides lessons into two groups: compulsory lessons and optional lessons. For each grade of schooling, the law establishes the maximum number of compulsory lessons in the interest of pupils. Pupils are not required to attend more lessons than that, as the school must be able to prepare pupils for the basic examination, the secondary school-leaving examination of secondary schools or the vocational examination within the stated number of lessons. Nevertheless, the law enables pupils to undertake, in their individual schedules, more lessons regarded compulsory than the above.

Articles 6 and 7 of Decree 28/2000 (IX. 21.) OM of the Minister of Education on the introduction and application of framework curricula provides a clearly arranged summary of the system of compulsory and optional lessons. In this framework, a subject is either compulsory or non-compulsory, as far as the pupils' participation in lessons is concerned. The compulsory subjects include subjects that are compulsory for all and subjects that are selected from compulsory subjects by the individual pupils. The non-compulsory (optional) subjects are selected freely by the pupils.

Schools must define in their local curricula the compulsory subjects pupils may select their selected compulsory subjects from, as well as the number of subjects to be selected.

If a pupil’s request to take an optional subject has been approved, the pupil must participate in the lessons in that subject throughout the school year, or until the last lessons, whichever may be earlier, provided that the pupil, or the parents of minors, was informed thereof in the school bulletin, if any, or in the customary way of written communication used in the school, before taking the optional subject. Parents or pupils over fourteen must make a declaration in writing on acknowledging the legal consequences of making a commitment to attend optional lessons.

In certain cases, it may happen that the material defined in the local curriculum of a school can be acquired through participation in optional lessons only. In this case, enrolment at the school constitutes a commitment to participate in optional lessons. Naturally, the institution is required to provide preliminary information in this case as well. Pupils and parents must be informed of the legal consequences of enrolment in the admission guidelines and prior to enrolment, in writing.

A parent complained about the number of his child’s lessons in his seventh grade of schooling. The complaint included that pupils had not been informed of this workload in the previous school year. The head of the institution reported that the number of lessons specified in the Public Education Act was not enough to cover the approved special curriculum of the eight-year grammar school, and the school had incorporated the time available for optional lessons into the pupils’ timetables. Therefore, in this institution, pupils do not have an opportunity to participate in the maximum number of lessons specified by the law only, as that would prevent them from meeting the requirements laid down in the local curriculum. In such case, pupils undertake to attend the extra lessons at the time of enrolment. However, the above legal consequences cannot take effect unless the parents and pupils have been informed of such legal consequences in advance. In this case, the principal of the school introduced the new, special curriculum of the school at the meeting of the heads of the parents’ association, together with the structure of subjects and the related lessons. The principal informed the parents that the pedagogical programme was public, and the parents were free to study it any time. However, the school provided information to the parents and pupils on the additional lessons arising from the new, special curriculum neither in the admission guidelines nor prior to enrolment.
We established that the above way of providing information had not complied with the requirements of the law. The law requires the information of parents and pupils on an individual basis, and this requirement was not fulfilled by informing the members of the parents’ association. This failure of providing information deprived the pupils and their parents of the opportunity to make a choice. They did not have an opportunity to decide whether they wanted to undertake the additional workload or not. The default of the head of the institution constituted an infringement of the parents’ and pupils’ right to information and free choice of lessons. It was also established that the infringement could not be rectified within the school year, as the pupils attending the school had to meet the requirements of that school’s curriculum, which required attending the additional lessons. The head of the institution admitted his default, and ensured the Office that the affected parties would be informed of the additional compulsory lessons both through the admission guidelines and on an individual basis. In view of this, we did not issue an initiative as a follow-up to establishing the infringement. (K-OJOG-668/2003.)

Increasing the number of lessons does not lead to an infringement in itself, if the institution increases the number of lessons in compliance with the applicable regulations. However, the interests of the parents and the pupils may equally suffer if the pupils’ workload is excessive. In such case, it might be expedient to contact the class teacher, the teacher of a subject concerned or the teacher looking after the pupils in the afternoon sessions, and find ways to rectify the clash of interests jointly. (K-OJOG-16/2003.)


Assessment and Evaluation

The assessment and grading of academic performance, behaviour and diligence is a concomitant of the day-to-day educational activities of a school and at the same time represent a central issue. The grades awarded at the end of terms and school years, based on the pupils’ performance during the school year, represent key decisions made by the school. With these, the institution makes decisions on the future of pupils. Therefore, the decisions relating to assessment are in the centre of the attention of educational participants. This is indicated by the large number of queries and complaints about this issue received by our Office year by year.

Pursuant to Sections e) and f) of Paragraph (1) of Article 19 of the Public Education Act, in their work, teachers have a right to assess the work of pupils and grade their performance during the school year and at the end of terms and school years. Teachers have a great degree of freedom in the assessment and grading of the pupils’ performance. However, this autonomy is not unlimited, and the limits are defined by other provisions of the same act, including the ones concerning the rights of parents and pupils, and the regulations on the operation and internal order of the institution. Under the law, such regulations must be public and accessible to all parents and pupils for their information on a wide range of issues.

The rules of organisation and operation and the pedagogical programme contain compulsory requirements for a number of aspects of assessment. Pursuant to Article 14 of the Public Education Act, parents have a right to receive detailed and substantial information on the development, behaviour and academic progress of their children, and advice or help them in the upbringing of their children, on a regular basis. Accordingly, teachers must regularly provide information on the grades awarded to pupils and the parents of pupils who are minors. Information may be provided partly in person and partly by entering the grades into the class book and the pupils’ grade booklet in a timely manner. The school’s obligation to provide information includes providing access to tests and papers. In order to ensure that the pupils can make up for the gaps in their knowledge with the help of their parents, this provision of access should not be restricted to looking at or studying the tests or papers in the school, at a given time. Access must include taking hold of the tests and papers in question, in other words copies must be provided upon the parent’s request. (K-OJOG-677/2003., K-OJOG-859/2003.)

Information must be regular and must reflect facts. The class book and the grade booklet will not give a true picture of performance unless grades are entered immediately after being awarded. 

A parent complained that the entries made into the class book in May contained the grade ‘unsatisfactory’ (1), although his child was ill all that month, and was absent from school. The head of the institution declared that the parent should have seen that mark in April, when the class book was shown to him in a face to face conversation, as the ‘unsatisfactory’ mark was given for earlier performance. It was entered into the May column only because the April column was full already.
We established that, if grades must be entered into different, dedicated columns in the class book every month, entering a grade into the incorrect column would represent misinformation. Misinformation – i.e. entering grades into the May column in April – would diminish the credibility of the class book, and such entries would be an infringement of the parents’ and pupils’ right to information, as they do not reflect facts. On the initiative of the parent, the deficiencies of maintaining the class book was investigated by a notary, and as a follow-up, the head of the institution held a staff meeting to remind the teachers of the importance of the correct maintenance of the class book. The teachers were also informed that the principal would check the class books in the future. In view of this, we did not issue an initiative in this case. (K-OJOG-427/2003.)

The time and manner of providing information is not regulated by the law only. In their rules of organisation and operation, institutions must define the form and procedure of the regular information of pupils in detail.

A parent inquired about the time period allowed for correcting tests and the deadline for entering grades into the class book. The parent was informed that these issues are governed by the rules of organisation and operation of the institution. (K-OJOG-22/2003.)

The same information was given to a pupil who asked whether it was a statutory requirement to inform the parents one month before the end of the school year if a pupil’s performance suggested that the pupil would have to repeat a year. The parents of a few pupils who were in the same class as the pupil submitting the query received such notifications, and the pupil submitting the query wanted to know if the lack of notification could mean that he would not fail. (K-OJOG-419/2003.)

Teachers may develop individual methods for assessment and grading, and may use special evaluation techniques but, naturally, these must comply with the requirements of the law and the pedagogical programme of the institution. (K-OJOG-97/2003.)

A pupil asked the Office if there were any regulations on whether a teacher may give different tests to different groups of pupils within the class. The pupil was informed that the law did not contain any provisions concerning that, nevertheless giving different tests to different groups of pupils may be a lawful way of assessing their knowledge. (K-OJOG-89/2003.)

When an individual method of assessment is used, it is important to ensure the thorough information of pupils and parents on the criteria and assessment principles used by the teacher. However, methods that are in conflict with the rules applying to the pupils’ legal status must not be applied even if detailed, substantial and timely information is given thereof. Pursuant to Paragraph (1) of Article 70 of the Public Education Act, teachers assess the performance and progress of pupils by giving grades on a regular basis in the course of the school year. This, however, also means that teachers may give grades to assess performance or progress only. Furthermore, the law states that grades may not be used as a disciplinary tool in the assessment of the achievements or diligence of pupils. Grades that reflect other aspects of compliance with the duties of the pupil instead of their performance are unlawful in every case. 

A parent complained that his child’s history teacher gave the mark ‘unsatisfactory’ to those who were not present at the time of writing a test. The teacher entered these grades into her notebook, and the pupils concerned could improve them within thirty days. If the pupils did not use this opportunity, the grade was entered into the class book. At the beginning of each school year, the teacher informed the parents of the above methods of assessment through a note in the pupils’ notebook. In the case of the petitioner’s child, several ‘unsatisfactory’ marks were entered into the class book this way, because the child was unable to improve them within thirty days due to his frequent absences. 
We established that the above method of assessment was unlawful, as the grade did not reflect performance but only recorded the pupil’s absence. In this case, there was an infringement in spite of the fact that the pupils and the parents received detailed information of the principles of assessment and grading in due time. The head of the institution accepted the initiative we issued in the case. (K-OJOG-98/2003.)

Under Paragraph (4) of Article 48 of the Public Education Act, the forms, procedures and limitations of written tests and papers and their role in the assessment of pupils must be defined in the local curriculum, as part of the pedagogical programme of the school. Consequently, an educational institution may organise year-end examinations, mock secondary school-leaving examinations or any other from of assessment not regulated in the Public Education Act, provided that they are provided for in these regulations. In such case, the local curriculum must specify to what extent the results of these contribute to the year-end grades. (K-OJOG-305/2003., K-OJOG-383/2003., K-OJOG-400/2003.)

Another limitation of teachers’ autonomy is provided in Article 70 of the Public Education Act, whereby the year-end grades of all pupils must be reviewed by the teaching staff in a meeting where decisions are made on the pupils' moving into the next year of school on the basis of the grades awarded by the teachers of the subject and the class teachers. If the year-end grade is materially worse than the average of the grades awarded in the course of the school year, the teaching staff must invite the teacher concerned to provide an explanation, and change the initial decision if needed. If the teacher refuses to change the initial decision, and the teaching staff cannot accept the explanation, the year-end grade is amended on the basis of the grades awarded during the school year, for the benefit of the pupil in question. (KOJOG-278/2003., K-OJOG-23/2003.)

Several parents contacted us to ask what they can do when they feel that a teacher is biased and systematically undervalues the performance of a pupil. We informed these parents that the Public Education Act provided for an opportunity for pupils to take an examination before an independent board of examiners. (K-OJOG-370/2003., K-OJOG-569/2003., KOJOG-9/2003.) Such examinations, which may take place in the course of studies, are organised by institutions designated by the National Public Education Evaluation and Examination Centre. In these examinations pupils may demonstrate their knowledge before a board of examiners comprising three members. Teachers who teach in the school which has established a legal relationship with the pupil may not be members of such boards of examiners. This may be a solution in the cases where the parents complain about the way a teacher gives grades and presume the existence of a personal conflict or some prejudice in the background. Therefore, it may be useful for schools to give information on the opportunity and rules of examinations before an independent board of examiners.

Examinations before an independent board of examiners may include examinations to establish an end-of-term grade or a year-end grade and examinations to improve an ‘unsatisfactory’ year-end grade (fail). Under Decree 11/1994 (VI. 8.) MKM of the Minister of Education and Culture on the operation of educational institutions, applications for such examinations must be submitted – signed by a parent, in case of minors – not later than thirty days prior to the last day of the term in case of examinations to establish grades, or within fifteen days after receiving the year-end report in case of examinations to improve grades.



 




Absence

We stated in several of our former investigations that the Public Education Act and the decree about its implementation states little about what can be concerned as absence. The definition of the substance of this legal institution is missing from statutory provisions. It became obvious from the indications of heads of institutions, teachers, parents and pupils that the difficulties of the application of statutory provisions concerning absence have caused infringement of rights in several cases.
Under Decree 11/1994 (VI. 8.) of the Minister of Education and Culture on the operation of educational institutions, pupils absent from a class have to justify their reason for absence. Therefore two things follow from the text of the law: first, any time when a pupil is missing from a class is considered as absence, and second, absence can only be considered to occur if the pupil is missing from the class. Under the statutory regulations, the primary obligation associated with absence from class is the justification of the reasons for the absence, with the requirement that the relevant rules are to be laid down in the rules of operation and organisation of the educational institution. (K-OJOG-147/2003., K-OJOG-233/2003., K-OJOG-260/2003.)
In some cases, absence from kindergarten activities, classes or dormitory activities should be regarded as justified by the force of provisions of law. Such is the case if the child or pupil was ill and he/she justifies this according to the relevant rules laid down in the rules of operation and organisation. In this case the regulatory competence of the institution does not exceed the stipulation of the procedural provisions of the submission of medical certificate. Pursuant to Article 20 of the Decree, children and pupils who are ill may not attend the institution within the period determined by the doctor. The provision of law does not provide for the educational institution to doubt the content of medical certificate or to refuse it. (K-OJOG-271/2003.) The absence shall also be considered as justified if the pupil can not fulfil his/her obligation due to measures of an authority, or for other justified reasons.
In our opinion, justified reasons include traffic obstacles due to extraordinary weather conditions or other unforeseeable events, and the case when pupils participate in secondary school entrance exam. An opposing decision can not be passed even on the basis of the regulations laid down in the rules of operation and organisation. In other cases, if absence is not justified, the legal consequences of unjustified absence shall be applied.
The uncertainty concerning the interpretation of statutory provisions is shown by the fact that heads of institutions and teachers turned to us in several cases requesting our view concerning the legitimacy of provisions in the rules of the house or measures taken by teachers. In our view, under the Public Education Act, the late arrival of pupils to a lesson can not be regarded as absence. Furthermore, the pupil can not be banned from the entire lesson because of arriving late, as this infringes the student’s right to study. Late arrivals can be sanctioned by the school with disciplinary actions or possibly with disciplinary punishments imposed through a disciplinary proceeding . (K-OJOG-103/2003., K-OJOG-517/2003.) The legal consequences of unjustified absence can also not be applied when a pupil leaves his or her physical education equipment at home and therefore can not participate in the physical education class, or if he/she requests exemption from the class from the teacher due to his/her sickness. (K-OJOG-230/2003.)
The unlawful interpretation of the term absence and its unlawful regulation appearing in the rules of the house infringes further educational rights. The provisions of law attach grave legal consequences to unjustified absence. Paragraph (3) of Article 75 of the Public Education Act stipulates that – with the exception of pupils of compulsory school age – a child’s pupil status ceases when he or she is unjustifiably absent from compulsory school activities and this amounts to a certain time threshold set in the provision of law.
The statutory definition of absence and late arrival to class, as well as the regulation of the legal consequences of late arrival are missing from the provisions of law. The absence of these provisions of law risk the infringement of educational rights, therefore our Office presented an initiative to the Minister of Education to regulate the terms ’absence’ and ’late arrival to class’ and their legal consequences. The Minister of Education accepted our initiative. (K-OJOG- 520/2003.)

The Guarantees of the Rights of the Educational Participants

Based on the investigations carried out by our Office, it can be stated that in many cases the rights of the participants in education are infringed because the institutions do not observe the provisions with guarantee function that are essential prerequisites to the enforcement of the rights introduced above. We regard the requirements concerning the internal regulations of educational institutions as provisions with a guarantee function, because these regulations supplement the provisions of law concerning student status in a wide range of issues. The provisions concerning the information given to the participants in education, the Public Education Act and the procedural rules of Decree 11/1994. (VI. 8.) MKM of the Minister of Education and Culture are also of guarantee function.
Pursuant to Paragraph (1) of Article 39 of the Public Education Act, educational institutions have a professional autonomy. Concerning their organisation and operation, they are entitled to decide any issue that provisions of law do not bring to another sphere of competence. Therefore in many questions that are not settled by provisions of law, the right to settle the details belongs to the educational institution. At the same time, the creation of internal rules is also an obligation of kindergartens, schools and dormitories. The Public Education Act and the Decree 11/1994. (VI. 8.) MKM of the Minister of Education and Culture lists the issues the institution shall regulate in its pedagogical program or rules of operation and organisation, and also specifies the issues to be regulated in the rules of the house.
Regarding the fact that the rights and obligations of the participants in education arise not only from provisions of law, but also from internal rules, the above decree says that the training programme of kindergartens, the pedagogical programme of schools and dormitories, their rules of the house and their rules of operation and organisation shall be displayed in a way so that they can be freely inspected by the parents and pupils. Furthermore, the principal of kindergarten, school or dormitory or the teacher assigned by him or her shall inform the parents about the educational and pedagogical programme. Compliance with the above requirement ensures that the participants in education can get acquainted with their rights and obligations.
The right of the participants in education to information and the related obligation of the other participants to provide information are indispensable parts and fundamental conditions of co-operation. In a community with a structure as special as that of an educational institution, educational rights can be enforced only through the co-operation of the parties involved.
The right to information appears as a general principle among the rights of the individual participants in education. It is the right of the pupil to receive information about the issues concerning himself/herself and his/her studies, and to make proposals to or ask questions from the managers and teachers of the school or dormitory, the school board and the dormitory board, and to receive reply on the merits within thirty days of the request – from school board or dormitory board at the first session after expiration of the thirty days. It is the right of the parent to learn about the educational and pedagogical programmes and the rules of the house of the institution, to receive information about their content, and to receive substantial and detailed information regularly about the development, conduct and educational progress of his or her child and advice and assistance in the upbringing of the child.
We already discussed the importance of providing information about grades and the legal offences arising from the irregular and inconsistent records in the class book in the chapter about evaluation. (K-OJOG-427/2003., K-OJOG-458/2003.) In the chapter about the rights of students with special educational needs we will discuss a case when the parent was compelled to enrol his or her child in another town due to the negligence of the obligation to provide information, because neither the mayor nor the town clerk informed the parent about the schools operating in the town and the conditions to state the right to special care. (K-OJOG-359/2003.) These infringements of rights arose from the non-fulfilment of the obligation to provide general information, and the lack of co-operation.

In the case K-OJOG-562/2003. discussed previously, the parents also complained about not receiving information in due time about the fact that their children would be taught by another teacher from the succeeding school year. Regarding this, the head of the institution stated that it is not a practice in the school to inform the parents and the pupils about the changes of subject distribution in summer.
Pursuant to Decree 11/1994. (VI. 8.) MKM of the Minister of Education and Culture, the school shall prepare a subject distribution plan in order to plan the educational work at school, determine the compulsory number of classes, the tasks and jobs included in the compulsory number of classes of teachers (working time). The subject distribution plan is approved by the principal – through requesting the opinion of educational staff. As the provisions of law do not provide for special rights to receive and obligations to provide information concerning the subject distribution plan, and the provision of information is not a condition for the validity of the decision, in our opinion the absence of preliminary information did not cause the infringement of educational rights. At the same time we called the attention of the head of institution to the fact that in order to ensure successful co-operation between the school and the parents and to achieve effective educational work, it was indispensable to provide the most important information concerning the operation of the school. In the world of mutual dependencies of the school, the provision of adequate information, based on the co-operation of the parties concerned, is indispensable for the enforcement of the especially vulnerable rights of students and parents. (K-OJOG-562/2003.)

The provisions of law impose special obligations to provide information in several cases. In the chapter about education and training time we showed that in certain cases, the acquirement of the content of the school’s local curriculum and the fulfilment of requirements was only possible through attendance of optional classes. In these cases, enrolment at the school also implies the acceptance of the participation in optional classes, provided that this was brought to the attention of the student and in the case of minor pupils, the attention of the parent, in the admission guidelines and in writing before enrolment. In this case the non-observance of the obligation to provide information resulted in an unknown and unwanted increase of the statutory extent of compulsory school attendance of pupils, and the infringement of rights could not be remedied during the school year. (KOJOG-668/2003.) From the above it can be stated that the non-observance of the obligation to provide information can lead to grave infringement of rights by itself.
Another important guarantee of the enforcement of the rights of the participants in education is compliance with the procedural regulations in the Public Education Act. Pursuant to Paragraph (2) of Article 83 of the Public Education Act, the pupil or the parent can initiate a procedure in the name of the child or pupil against the decision passed, measure taken or the failure to take action by the kindergarten, the school or the dormitory within fifteen days of the receipt, or in its absence the learning of the information. In the absence of statutory provision to the contrary, the request initiating the procedure can be made orally or in writing.

In the already mentioned K-OJOG-596/2003. case, the request of the parent was not judged in the appropriate procedural order because he or she did not submit the request initiating the procedure in writing to the principal. We informed the head of the institution about the above and initiated the lawful judgement of the request. The head of the institution accepted our initiative. (K-OJOG-596/2003.)



Control by the Maintainer

In the past year we dealt with submissions related to the merging, reorganisation and closure of public education institutions in several cases. The huge number of complaints received about this topic shows that pupils, parents and teachers regard the closing and reorganisation of kindergartens and schools as grave injury.
In our investigations we made use of the interpretation of fundamental rights by the Constitutional Court, and the investigations of the Parliamentary Commissioner and the Deputy Commissioner for Civil Rights about similar topics.
The right to education is part of the group of rights known as the second generation of fundamental rights provided for in the Constitution; it is a value based on social agreement that appears as an objective of the state. The state realises the fulfilment of its tasks undertaken in acts partly through the local authorities by providing – among others – the possibility of free and compulsory primary school education. The local authority as maintainer – within the limits imposed by legal regulations – possesses high level of independence in the formation and organisation of institution structure. Its decisions to provide public service can be reviewed only with respect to their compliance with the law; no organisation has the right to review them on the ground of expedience. The reorganisation, merging or closure of educational institutions that can be experienced countrywide are natural consequences of economic and demographic reasons. The reorganisation, merging or closure of an institution can not be regarded as unlawful in itself, if the maintaining authority complies with the relevant regulations with a guarantee function. Review of the legal compliance of an act to close an institution may consist of the investigation of whether these guarantee rules were respected.
The education conditions of children are of outmost importance to the inhabitants of a settlement, but at the same time the changing or streamlining of the institutional system due to the changing circumstances and the continuous service are sometimes inescapable. These in turn always causes some injury to the employees and pupils of the institution and their parents. The rights of the parties concerned in the case are protected partly by a compulsory procedural rule, the request for their opinion, partly by the legal requirement that education should be maintained at satisfactory level in such a way that its use does not result in irrational load on the pupil and parent. For this decision the professional opinion of the local authority of the capital or county – based on the development plan – should be acquired. Pursuant to the provision of the Public Education Act effective from 1 September 2003 the local authority should also acquire the opinion of an expert registered in the National Experts Register in order to give opinion on its planned measures.
An opinion of an expert is a validity condition for the decisions concerning the closure of schools, passed after 1 September 2003, when the amendment of the act came into force. The expert should take a stand in the question whether the suggested solution ensures the provision of the given activity or service in an appropriate quality. The opinion of the expert shall be sent to the local authority of the capital or the county simultaneously with the request for professional opinion. An independent expert – upon the request of the local authority – is suggested by the National Public Education Evaluation and Examination Centre.
The Public Education Act also provides for seeking legal remedy against the maintaining authority’s decision. Under Paragraph (12) of Article 84 of the Act, when a legal regulation requires a preliminary opinion, agreement or professional opinion for passing a decision falling under the competence of the maintaining authority, a decision passed in neglect of this requirement can be attacked. The successfully attacked decision becomes invalid from the time it was passed. The parties entitled to attack are the offended party and those who possess legal interest in attacking. Attack must be indicated in writing within three months, then enforced within fifteen days in the case the indication is inconclusive.
Act LXV/1990. on Local Authorities lists ensuring kindergarten and primary school education among the compulsory tasks of settlements’ local authorities. These tasks are performed by the local authorities as determined in the Public Education Act. However, legal regulations do not require the institutions to be maintained, but the services to be provided. The local authorities may decide about the extent and the way of fulfilling compulsory tasks. Consequently, local authorities may provide kindergarten and primary school education not only by setting up and maintaining institutions, but also by participating in a partnership or through an agreement with another local authority or maintainer.

A parent filed a complaint that his settlement had no primary school, therefore the children received education in another settlement, in boarding form. Based on the above, our position is that the fact that not every settlement operates a school is not a violation of the law by itself, because smaller local authorities may provide primary education in the form of a partnership as well. The situation offending the parent may be injurious to the interests of the persons concerned, but the provision of a remedy is not in the competence of our Office. However, after consulting with the petitioner, the case was referred to the leader of the Integration Office of Socially Disadvantaged and Roma Children of the Ministry of Education to take the possible measures in order to solve the problem. (K-OJOG-58/2003.)

Pursuant to the Public Education Act, it is also the right of the maintainer to decide on the number of classes and groups in public education institutions. However, the maintaining authority can not infringe other provisions of the Act with such decisions.

A parent turned to us with a complaint that in one of the primary schools maintained by the local authority in the town, the classes in the 1st grade of schooling started with 30 and 31 students in the school year 2002/2003, which was not in compliance with the number laid down in the Public Education Act. Both the head of the institution and the mayor gave the Office the information that the local authority truly allowed two first-grade pupil groups in the school. The first-grade classes were started with 30 and 29 students, partly because - due to the increased parent demands - first-grade classes started with more than 26 students in every school of the town, partly because in this school year they had to enrol students returning from Canada. Pursuant to Paragraph (5) of Article 66 of the Public Education Act the principal decides on how the pupils admitted into the school are arranged into classes or groups by requesting the opinion of the professional association, or in its absence of the education staff.
The rules of the arrangement of classes and groups are specified in Annex 3 to the Act. This states that in the first 4 grades of the school, classes should be organised in a way that the number of children (pupils) admitted to school classes does not exceed the maximum number of 26. The maximum number set for school classes can be exceeded at most by 20 percent in the beginning of the educational or school year if only one class of the given grade starts in the school; moreover, during the educational or school year in the case if it is justified by the acceptance of a new child (pupil). The institution started two first-grade classes and the number of students had exceeded the allowed number of 26 before the beginning of the school year. By admitting more than 26 pupils, the head of the institution violated the rules concerning the organisation of classes, which are provisions of guarantee function in the context of providing education in accordance with the abilities and aptitudes of children, as stated in Section a) of Paragraph (3) of Article 10 of the Public Education Act. As it was not clear from the documents of the case whether the institution was the school providing compulsory admission to each of the admitted pupils, we regarded the following statement necessary. If, pursuant to the decision of the local authority, this institution was the school providing compulsory admission to every child applying into first-grade class, the head of the institution could not lawfully refuse the admission of pupils. At the same time, pursuant to Paragraph (1) of Article 54 of the Public Education Act, the head of the public education institution is responsible for the lawful operation of the institution. Therefore within the context of ensuring the lawful operation of the institution, the principal should have taken the necessary measures towards the maintaining authority. We concluded that the local authority was aware of the problem, as it had allowed a number of extra lessons to solve it. However, the agreement between the maintaining authority and the school allowing extra lessons did not restore lawful conditions in the institution, it could only have been restored through the starting of a new class. Based on the above regulation, we stated that the organisation of school classes at the beginning of school year 2002/2003 was unlawful.
Accordingly, we turned to the head of the institution with the initiative that in the following school year, he should organise classes in accordance with the rules laid down in the Public Education Act. The head of the institution accepted our initiative.
Based on Paragraph (1) of Article 66 of the Public Education Act, admission to the institution resulted in the formation of student status, which could only be terminated in the way determined in the Act. The Act does not allow the unilateral termination of student status by the institution if the number of admitted students exceeds the limit allowed by the maintaining authority. Based on Paragraph (2) of Article 104 of the Public Education Act, the maintainer is authorised to do so within 1 year, provided that the grounds for taking action to restore lawfulness are present. In our opinion, the lawful solution of the case would have been for the local authority to invalidate the admission of a group of pupils selected on a reasonable basis, and to provide educational provision for them in another school, or to accept the admission decisions and enable the school to start a third class. The maximum limit of class size set in the Public Education Act is a guarantee of the enforcement of the right of pupils to education appropriate to their abilities, interests and talents. We concluded that the failure of the maintainer to take necessary measures and the failure of the head of the institution to act in accordance with the requirements of the above regulation infringed the right to education of the first-year pupils concerned. Therefore we turned to the mayor of the settlement with the initiative that within his sphere of authority as the maintainer, he take every necessary measure to ensure that the size of classes in the grade examined comply with provisions of law. The mayor accepted our initiative. (K-OJOG-99/2003.)

Parents submitted the following complaint to our Office. The Board of the Representatives of their town decided that the school could not start a first-grade class in the school year 2003/2004 despite the fact that twenty parents enrolled their children at the institution. The petitioners objected to the fact that the decision was passed after enrolment. The parents found it injurious that – contrary to the other schools of the town – no first-grade class could start in this school with twenty pupils. Upon our request the mayor of the town gave the information that the maintainer changed its decision so the school could start a first-grade class. We concluded that the local authority found remedy to the infringement of rights indicated by the parents in its own sphere of competence, and closed the case. (K-OJOG 435/2003.)

The child of the petitioner participated in the entrance examination of a language specialty class of a secondary grammar school. The student fulfilled the requirements necessary to admission but received refusing decision from the head of the institution. Both the head of the secondary grammar school and the employee of the local authority confirmed that the reason of refusal was that – because the small number of applicants made it uneconomical – the institution decided not to start the class in concern. During the investigation we contacted both the school and the employee of the maintainer. The claims of the petitioner were confirmed. In his answer dated 12 May 2003, the head of the institution declared that although he knew that in such cases legal regulations make the call for repeated entrance examination compulsory, due to the small number of students, the school also posted refusing decision to the already admitted students.
Paragraph (2) of Article 18 of the Decree 30/2002. (V. 17.) OM of the Minister of Education on the Order of the School Year 2002/2003 stipulates that in the case when less than ninety percent of the admissible student limit is filled through the general entrance procedure, an exceptional entrance procedure should be called for between 7 May and 20 May 2003. Pursuant to this legal regulation, the principal had no power to refuse the application of the students in concern with reference to not starting the class, moreover he should have called for exceptional entrance procedure to fill the vacancies. Therefore we presented to the maintainer of the school a proposal to take the necessary measures to restore lawful conditions. The maintainer did not accept our proposal, claiming that the experience of the previous years indicated the vacancies were not likely to be filled through the exceptional entrance procedure. At the same time the maintaining authority informed our Office that they were in continuous consultation with the principal concerning the admission of the refused students to other institutions. (K-OJOG-341/2003.)

The provisions of the Public Education Act make a clear division between the decision-making competences of the maintainer and those of the public education institution. Based on this, it can be decided unanimously whether a given case falls in the sphere of competence of the public education institution or the maintainer. This not only represents a division of labour between the institution and the maintainer, but in several aspects also possesses guarantee function. Furthermore, these provisions ensure that the maintaining authority can not take over competences from the institution.

A parent was interested whether the Board of Representatives of the local authority maintaining the kindergarten could transfer employer’s rights belonging to the kindergarten headteachers to the mayor of the settlement. Paragraph (1) of Article 54 of the Public Education Act contains the following provision. The head of the public education institution is responsible for the professional and lawful operation of the institution and the economical management, exercises employer’s rights and makes decisions about all issues concerning the operation of the institution which are not transferred to the sphere of competence of another person pursuant to a legal regulation or collective bargaining agreement (or the regulation on public employees). The above provision therefore states that regarding public education institutions, employer’s rights are exercised by the head of the institution. The public education institution is separated from its establisher and maintainer, therefore the institution should be led by a responsible leader possessing independent decision-making competence.
Therefore our position is that the Board of Representatives can not take away employer’s rights from the head of the institution and transfer them to the mayor. (K-OJOG-10/2003.)

Under Paragraph (3) of Article 115 of the Public Education Act the child (pupil) pays a fee for the meals taken in the educational and training institution, with the fee being calculated as provided in the legal regulation. Under Paragraph (4) of Article 117 of the Act, the maintaining authority determines the rules that form the basis of the decision of the head of the kindergarten, school or dormitory about – among others – the fee, the allowances based on academic results and social conditions, and the way of payment. However, the maintaining authority shall respect the rights of the children (pupils) when determining these rules.

The members of a parental community turned to us with a complaint that the pupils living in the countryside are subject to negative discrimination at school. The parents told us that based on the decision of the local authority, the school provided the meal to pupils living in Budapest and in the countryside for different fee. The pupils living in the countryside received the same service for higher fee than their peers living in Budapest. The parents told us that unjustified distinction was also made between pupils in grades 1-4 and grades 5-8, as the pupils living in Budapest and studying in grades 1-4 had to pay a higher fee than the pupils in grades 5-8. Upon our request the mayor of the town informed our Office that the mayor had taken the necessary measures to resolve the situation the parents complained about; as a result, the discrimination between the students concerning fees paid for meals was no longer in effect. As the mayor had found remedy to the condition causing grievance in his/her own sphere of competence, we closed the case without further investigation. (K-OJOG-893/2003.)


Enforcement of the Rights of Students with Special Educational Needs

The complaints arriving to our Office indicate that pupils with special needs and their parents are probably the most exposed participants of public education. The origin of the defencelessness of parents is often the lack of information and the fact that because their children are different from them as well, they need assistance with their upbringing. 
For the persons working in public education the limitations of the learning ability of the pupil are a simple fact which they have to consider in their work. However, it should not be forgotten that for a parent the limited ability of a child is a problem to come to terms with. No parent can be blamed for having difficulties in accepting the different state of their child, especially when the parent is confronted with it by outsiders - teachers, doctors or special educators. On the other hand it should be made clear that from the moment of diagnosing special need or other disturbance in development the independence of the parent in decision ceases in several public education issues – e.g. free choice of training and educational institution, choice of private student status. The persons working in public education should strive by all possible means to
make the parent accept that the limitations on parents’ rights and the stipulation of co-operation obligation happen in favour of the child (pupil) and not against the parent. Against this background, our Office acts with extreme and increased care in cases arriving from pupils with special educational needs and their parents, and the complaints and requests concerning them.
A new feature of the amendment of Public Education Act in year 2003 is that it does not use the terms handicapped child, handicapped pupil and child (pupil) with other handicaps, but refers to children (pupils) who need services different from the normal in their development as ’children (pupils) with special educational needs’. The amended wording of the Act lists the handicaps and development problems that may form the basis of identifying special educational needs. A child (pupil) with special educational needs is someone who – based on the professional opinion of an expert and rehabilitation committee – suffers from physical, sensory, mental or speech handicap, autism, or in the case of suffering from several handicaps cumulatively handicapped, or who, due to problems in his/her psychological development, is permanently and gravely hindered in the process of training and studying (e.g. suffers from dyslexia, dysgraphia, dyscalculia, mutism, abnormal hyperkinetic condition or abnormal activity condition). The listing of development problems in the act is only of example level, so special educational needs can be established by uncovering other disturbances not listed there.
Pursuant to Paragraph (1) of Article 30 of the Public Education Act it is the right of the child (pupil) with special needs to receive pedagogical, special educational, conductive pedagogical care within the framework of special care as made necessary by his or her state from the time his or her special needs are identified. Special care shall take the form of early development and care, kindergarten provision, school education and preparatory sessions, according to the professional opinion of the expert and rehabilitation committees.
The above regulation clarifies the dual role of expert committees. First, the right to a given care is established by issuing the professional opinion by the expert committee, which means that without a professional opinion, pupils can not receive special provision. Second, based on special expertise and the information available to them, the expert committees make proposals for specific forms of provision which serve the development of the child (pupil). 
The most important aim of the examination is to identify or preclude that the pupil suffers from some handicap and to draw up a proposal concerning the most suitable form of education from the aspect of the development of the pupil. Beside this, the professional proposal orients the parent, the teacher and the head of the institution in several other aspects by declaring a position in questions like the pedagogic methods that should be applied, the exemption from certain subjects or subject parts, or private learner status. Therefore the participation of the expert committee is important not only because it can help the parent in the choice of a suitable institution but also because professional opinion with legal effect and binding force concerning the parent, the pupil and the institutions in cases governed by the Public Education Act can only be issued by the organs determined in the related legal regulations and by following the procedural rules therein. Our position is that this examination is a fundamental condition of enforcing the right of the child to special care. The co-operation between the parent and the expert committee can help the development and the catching up of the student in an effective way.

A parent turned us with a complaint that based on the proposal of the committee, she had enrolled her child with dyslexia at an institution that failed to gain her trust, and requested our help in finding another school. We informed her that the expert committee could help her in finding another school, and if she disagreed with the conclusions of the expert committee, she could refuse to sign the professional proposal or could initiate its supervision. If she did so, the proposal could not be implemented, and the preceding professional opinion would remain in effect until a decision is passed as a result of the remedy procedure. If she already signed the expert opinion as parent, she was required to enrol her child at the institution indicated in the proposal. If she wished to change schools within the same school type, she needed to inform the competent expert and rehabilitation committee in charge in writing, pursuant to Paragraph (5) of Article 14 of Decree 14/1994. (VI. 24.) MKM of the Minister of Education and Culture on Education Obligations and Pedagogical Support Service. The committee would modify the section of the expert opinion concerning the assigned school accordingly. If she wished to change school type, it involved the repeated investigation of her child, which could be initiated by the parent at any time. (K-OJOG-404/2003.)

Pursuant to Paragraph (5) of Article 15 of Decree 11/1994. (VI. 8.) MKM of the Minister of Education and Culture, upon reaching school age the kindergarten can propose in connection with the maturity level of the child that – in order to determine whether the child needs special school education and whether the child has reached the maturity level necessary to enter school – the child is subjected to an expert and rehabilitation committee examination or that the parent takes the child to the parental guidance service to determine whether the child has reaching the maturity level necessary to enter school.

A grandparent filed a complaint that based on a school maturity investigation, the expert committee suggested his/her grandchild to stay in the kindergarten and receive intensive speech therapy for one more year. We informed the grandparent that the parents were entitled to initiate a procedure of the town clerk of the settlement to change the content of the professional opinion. (K-OJOG-324/2003.)

The help of the expert committee is partly of special education nature, partly information assistance. The committee possesses much information that helps the parent in regaining independence in decision making to a certain extent. Informing the parents about irregularities influencing learning ability, development possibilities and available schools are tasks of the expert committee.
In many letters the parents inform us that they do not find a suitable institution for their child. One of the most important roles of the expert committees is assisting the parent in finding the suitable kindergarten or school. Due to the information provision directions of the legal regulation, the expert committees have accurate information about the training and education institutions operating in their field.
The clerk and principal clerk of the local authority maintaining a public education institution is required to inform the competent expert and rehabilitation committee continuously about the institutions which are suitable for providing special care to handicapped children and pupils. Based on the received data, the committee prepares a registry about the institutions that participate in the special care of the child (pupil), and informs the parent appearing at the examination about the possibilities that allow his/her child to comply with his/her compulsory school attendance or compulsory training obligations. The appointed educational institution is chosen by the parent from the institutions proposed by the expert and rehabilitation committee. Under Paragraph (2) of Article 66 of the Public Education Act, the appointed school, if it is not a (’district’) school providing compulsory admission, can only refuse the admission of the student due to the absence of vacancies. In this case, the institution providing professional opinion attempts to find another educational institution possessing the human and physical resources necessary for the provision of special care and education. If the placement of the child (pupil) can not be solved in this way either, the institution providing professional opinion determines how the child (pupil) can participate in training and education, and puts the child (pupil) on a waiting list until his/her admission is resolved.

A parent turned to us with the request to find his child with motoric disability a kindergarten he could attend together with healthy children. We informed the parent that in order to provide kindergarten services appropriate for the condition of his child, it was necessary for the expert and rehabilitation committee in charge to examine the child, prepare an expert opinion, and for the parent to select from the list of available institutions the one where his child could be enrolled. We also informed him about which expert committee he should turn to. (K-OJOG-323/2003.)

In many cases the suitable public education institution was not found because the pupil did not get before the expert and rehabilitation committee examining learning abilities, therefore the parent could not learn about the registry of institutions. These pupils were examined by children’s hospitals instead of the committee, and the parents attempted to find a suitable educational institution based on the statements of the hospital’s final report. Such activities of the hospital experts are indispensable to the pupils living with special need in many cases, but they can not replace examination by the expert committee.

A parent turned to us with a complaint that teachers started to complain about the behaviour of her child in grade 6, although there had been no problems before that. The principal suggested to the parent that her son spend some time in the afternoon development class to ’come to his senses’ in the naughty community. The parent regarded this as punishment and refused the proposal, but due to teacher indications had his child examined in neurology. Here it was identified that behaviour problems are caused by a hyperkinetic condition. The parent requested the procedure of our Office to resolve the conflict arising in the school. We informed the parent that he/she could ensure special care to his/her child if he/she possessed the professional opinion of an expert and rehabilitation committee. (KOJOG-889/2003.)

There can be many reasons for inadequate communication between the expert committee and the parent. The lack of co-operation resulted in the infringement of the educational rights of the pupil in every case.
It is a frequent complaint that the integrated education of a pupil is provided by foundation schools where the parents should pay high tuition fee. In these situations parents feel a contradiction between their tuition fee payment obligation and the principle of free primary school education. Unfortunately, parents turn to Our office in their final despair, when the family budget can not take the payment of the tuition fee any more. In our view the basic problem is that many people do not know that the local authority is obliged to provide free primary education to children with special educational needs as well.
To enforce the right to special care, the state operates the system of public education Pursuant to the Public Education Act. This means that it provides kindergarten, primary school, vocational school, secondary school, dormitory and pedagogical professional support service through the institution maintenance activities of state organs and local authorities and the provision of services by the state and the local authority. The participation of pupils with special educational needs in education and their dormitory provision in institutions maintained by the state or the local authority is free in every case. Other than the adequate provision of tasks, the local authority has no obligation to support the tuition fee of a foundation school or to assume payment. If the parent chooses an educational institution operated by a foundation, the arising payment obligations fall on him/her.
Foundation education does not necessarily mean tuition fee payment obligation. The local authority may decide to form a public education agreement with the foundation and finance the education of pupils for whom the authority should ensure provision. In this way the use of the service becomes free to the pupils. It is important to emphasise that it may happen that only foundation school can provide services to a pupil but it may not happen that pupils with special educational needs can fulfil their compulsory school attendance only through the payment of tuition fee.
Upon the request of the parents of pupils enrolled at foundation schools, we carried out conciliation between expert committees and local authorities in many cases, examining whether the local authority met its obligations concerning the pupil with special education needs who could be educated in an integrated way. (KOJOG-122/2003., K-OJOG-287/2003., K-OJOG-288/2003., K-OJOG-294/2003., K-OJOG-353/2003.) Our investigations showed that foundation schools were assigned in professional opinions because parents thought that their place of residence had no school maintained by the local authority that could provide the special care to their children. The local authorities involved informed us about the contrary in every case. In these cases the declarations of the expert committees and the local authorities contradicted. The committees stated that the local authorities had not informed them in time about the institutions capable of providing services to the pupils and the local authorities denied this. As the parents had agreed with the assignment of foundation schools, the infringement of education rights could not be established in these cases.

In case the expert committee gives way to the request of the parent and assigns an institution that does not possess the personal and physical assets to provide special care to the student, the result is a grave infringement of the law.

Parents were offended by the fact that upon the pressure of the parents of other pupils, their child was separated from his/her former group and was to be provided service in a lower number of lessons. The parents complained about the initiation of the examination of their child by an expert and the proposal that the education and care of their child continued in another institution. We concluded that from the time the pupil continued his/her studies in a educational institution that did not suit his/her abilities, a condition of infringement of rights arose. The unlawful condition became a burning question to others as well when the rights of others, his classmates and teachers were also endangered. However, it can be assumed that if the pupil had received services suiting his/her condition, this situation would not have arisen. The head of the institution, the expert and rehabilitation committee and the parents were all responsible for the causing of infringement of rights.
As the school did not possess the human and physical resources necessary for the adequate provision of services either at the time of the formation of pupil status or after that, we concluded that both the formation of pupil status and its continuous maintenance were unlawful. Therefore we turned to the head of the institution with the initiative to pay increased attention to ensuring that in the future, in the institution led by him/her, the formation and maintenance of pupil status should be in accordance with the related provisions of legal regulations in every case. We also emphasised that in cases when the competent expert and rehabilitation committee – contrary to the provisions of law – assigns the institution led by him/her to train or educate a pupil whose training and education can not be provided by the institution due to lack of human and physical resources, he/she should indicate the condition of infringement of rights to the committee or the clerk representing the maintainer.
During the investigation we concluded that the expert committee played an active role in the formation of the above infringement of rights, when, upon parental request, referred the pupil to an institution which did not fulfil the conditions defined in legal regulation. The education rights of the pupil were infringed again when - realising the resistance of parents - it did not initiate a state administration procedure to ensure that the parents appeared with their child for a control examination by experts. Based on all these we turned to the chairman of the expert committee with the initiative that in the future he should pay increased attention to ensuring that in the body led by him, the preparation of expert proposals and the assignment of institutions providing training and education services meeting the abilities of the examined pupils is in accordance with the relevant legal provisions in every case. If the parents of the pupils examined by the committee do not show co-operation with the committee and thus impede their children in receiving education and training services from an institution that meets their abilities, he should initiate a state administration procedure in the interest of the pupil in accordance with Section b) of Article 18 of Decree 14/1994. (VI. 24.) MKM on Education Obligation and Pedagogic Professional Services. The parties involved accepted our initiatives. (K-OJOG-293/2003.)

It can be seen from the above case that the strictness of the provisions of law related to the ensuring of rights to special care is not autotelic. The majority of parents do not possess the expertise to judge which for of education or training serves the interest of their child best. This task is transferred into the sphere of competence of expert and rehabilitation committees under the law, and it prescribes the obligation to initiate state administration procedure in the case of the lack of parental co-operation exactly to guarantee the enforcement of the rights of pupils.
To take the measures necessary to protect the rights of their children, parents should be aware of the provisions of law, the special rights and obligations and the procedures needed to enforce them. Every body and person possessing public education tasks – including our Office – should participate in providing information to parents. 
In our opinion, the right to special care is not only a set of rights to certain form of provision specified in the expert opinion, but also includes the right to appropriate conditions – such as information – necessary to enforce these rights.


A pupil who was identified as hyperactive by a specialist was excluded from the class community because of her abnormal behaviour. The other parents in concern submitted an open letter to the clerk and the principal to remove the student from the class. The parent of the pupil turned to the clerk and then to the mayor to receive information about the local primary schools providing special education. This information was not received by the parent despite several requests in writing, so the parent initiated a procedure with us to conclude whether the local authority fulfilled the tasks related to pupils with special educational needs under to the provisions of law. Concerning the case, the mayor stated that the pupil in concern was not entitled to special care because it was not the expert and rehabilitation committee examining learning abilities that identified hyperactivity. The mayor also informed our Office that the local authority provided the suggested service to everybody who justified their right adequately.
We concluded that the right of the pupil to special care included in Paragraph (1) of Article 30 of the Public Education Act was infringed, because both the clerk and the mayor neglected to inform the parents about the necessary information to establish the right to special care and the necessity of an expert committee examination. Our initiative was accepted by the local authority. In the meantime the parents had already found the pupil a school in another town, and the local authority paid compensation to the family. (K-OJOG-359/2003.)

The questions and complaints about the education requirements of the pupils with special education needs who can be integrated into education form a separate group of cases. A frequent question is whether the decision about this is an obligation or a possibility to the head of the institution. We experienced in many cases that concerning the rights and obligations related to the different educational requirements, both the pupils and the teachers teaching them were uninformed. There were cases when the teacher and the pupil agreed in the application of special requirements and requested information about its lawful solution from our Office. (K-OJOG-253/2003.)
The Public Education Act ensures that pupils with special educational needs who can be integrated into education have their knowledge assessed in accordance with their abilities through the system of exemptions from the compulsory lesson activities and exemptions from certain subjects or subject parts. The determination of differences in subject requirements is within sphere of authority of the principal. The Public Education Act formed two different legal institutions in this matter regarding the sphere of authority of the principal.
One of the possibilities that is not exclusively for pupils with special educational needs is exemption from the participation in compulsory lesson activities. It should be requested from the principal by the pupil. In this question the principal can judge whether it is justified by the personal abilities, the handicap and the special condition of the pupil. The pupils exempted from participation in compulsory lesson activities give account of their knowledge at the time determined by the principal and in the way determined by the teaching staff.
The other possibility is exemption from evaluation and grading in certain subjects and subject parts. This is also decided by the head of the educational institution, but unlike in the previous case he/she possesses no scope of judgement. The Public Education Act provides that special care should be provided to children with special needs in accordance with the expert opinion of the expert and rehabilitation committees. Therefore the principal should pass its decision in accordance with the content of the expert opinion.

A pupil turned to us with the question whether the school could request the acquirement of the opinion of the expert committee concerning exemption, if previously he had received exemptions based on the opinion of an examination carried out by a foundation. We informed her that the head of the institution was only required to exempt her from tests and grading in certain subjects and subject parts based on an expert opinion. (K-OJOG-834/2003.)

It is a frequent question how the students can take advantage of the allowances gained during their studies in the secondary school-leaving examination. Under Paragraph (9) of Article 30 of the Public Education Act in the secondary school-leaving examination longer preparation period should be provided to students with special educational needs, in the written examinations the application of the accessories (typewriter, computer etc.) used during their school studies should be made possible, or if it is necessary, written examination should be replaced by oral examination or oral examination by written one. (K-OJOG-338/2003.)
Many questions arrive to our Office concerning whether pupils whose learning difficulties were noticed but not identified previously can receive allowances. The parent may request the examination by the expert committee at any time. But in the case the aim of the examination is to exempt the student from evaluation and grading, Paragraph (3) of Article 12 of Decree 14/1994. (VI. 24.) MKM contains the following requirements. The examination may start any time when needed until 31 January in the first six grades of school education or until 31 March of the school year in which the pupil started to study the given subject. Outside this period the declaration of the principal concerned about the necessity of examination should be attached. The principal obtains the opinion of the class teacher of the pupil and the teacher teaching the given subject for his/her decision. In the absence of the agreement of the principal the chairman of the expert and rehabilitation committee or the member of the expert and rehabilitation committee appointed by him/her decides – after the hearing of the pupil – about the necessity of the examination or the refusal of the request. The decision should be made in writing. If the parent disagrees with its content, he/she may initiate state administration procedure to change the decision at the clerk in charge at the permanent residence or in its absence the temporary residence of the child. If the expert committee concludes the right of the pupil to allowances, it may bear importance in the final examination. This will be discussed in detail in the chapter concerning secondary school-leaving examination.
Based on our experiences gained during investigations and the indications arriving to us, we concluded that in many cases the right of the pupils to special care can not be enforced due to the lack of information. Neither the pupils with special education needs themselves nor the persons and organs fulfilling relevant public education tasks possessed adequate legal knowledge to enforce the rights specified in legal regulations. In many cases we found that even the members of the expert committees playing a key role in the provision of special care did not know the provisions of law related to their procedures and obligations. Regarding professional opinions they often fail to apply the regulations related to their compulsory content elements, which causes considerable difficulties in the work of teachers taking care of the pupils. In our judgement, the uncovered errors and shortcomings can be remedied through improving awareness of legal provisions among educational participants.
In order to achieve this, our office proposes the compilation and publishing of a handbook in 2004 that will be available to a wide range of the participants of education. The book will contain the information whose knowledge is regarded necessary to enforce the rights and obligations arising from special education needs.

Secondary School-leaving Examination

The number of submissions concerning secondary school-leaving examinations increased considerably from the previous year. Its reasons are obviously related to the fact that the examination system has been undergoing considerable transformation in recent years. The two-level secondary school-leaving examination will also replace the entrance examination of higher education institutions so the number of cases concerning this topic is likely to increase further in the future. This could easily mean that the group of entrance examination cases leading the higher education chapter of our reports up to now will be integrated into secondary school-leaving examination cases. These justify that the cases connected to secondary school-leaving examinations are discussed under a separate subtitle.
One group of the submissions arriving to us in this topic contained questions about the advantages gained by the students possessing language examinations in some foreign language on the secondary school-leaving examination.

We informed the petitioners that the rules were changing due to the reform of the final examination system. 2005 is the last year when the language examination of intermediate level, type ’C’ in the given language, which is approved by the state, can replace secondary school-leaving examination in a language. From 2006 the language examination can not affect the result of the secondary school-leaving examination, every student should take secondary school-leaving examination in at least one foreign language. (K-OJOG-44/2003., K-OJOG-375/2003., K-OJOG-401/2003.)

The regulations allows some consideration for students with special needs who take secondary school-leaving examination. Handicap should be indicated on the application form when applying to secondary school-leaving examination; in the case of the examination period of May and June the application form should be submitted until 15 February.

We informed the petitioners that pursuant to Paragraph (9) of Article 30 of the Public Education Act, if a student gained exemption from evaluation and grading in a certain subject in secondary school, then for the secondary school-leaving examination he may choose another subject instead of the subject in concern. (K-OJOG-108/2003., K-OJOG-367/2003., K-OJOG-423/2003. K-OJOG-795/2003.)

Pursuant to Paragraph (3) of Article 17 of the Secondary School-leaving Examination Decree the representatives of the parents’ association participate in the work of the examination committee with advisory rights. However, there exists an incompatibility rule: pursuant to Paragraph (4), the parental representatives delegated into the examination committees can not participate in the examination of their close relatives.

The head of a school asked us whether the above rule could mean that the parents’ association can not delegate a parent whose child takes the examination in a given class into the examination committee of the class. We informed her that the regulation does not exclude the parent completely from the work of the examination committee. It is only the work connected to the questions concerning his relative that he can not participate in. Thus, he can be a member of the examination committee and can exercise the relevant rights, except when the examination of his child is in progress or the performance of his child is being evaluated.(K-OJOG-334/2003.)

If somebody holds that the decision of the secondary school-leaving examination committee infringes the law, they can submit a request to examine compliance with the law within three working days of the decision. The request is judged by the National Public Education Evaluation and Examination Centre (OKÉV). The person in concern can turn to our Office after exhausting this opportunity for legal remedy. We informed several petitioners about the legal remedy procedure. (K-OJOG-425/2003., K-OJOG-460/2003., K-OJOG-603/2003.)

The legal remedy procedure is of guarantee function. This is the reason why it is important that OKÉV fully observe the provisions of law in its procedures.

A petitioner claimed that his written examination was marked unsatisfactory because he copied the solution from one of his peers. He complained about this claiming that his distance from the other student taking the examination made copying impossible. Therefore he submitted a request for examining compliance with the law. OKÉV, acting at second instance, did not find the request justified, so confirmed the decision of the examination committee. The reasons of the decision only mentioned that based on the submitted documents they could not state infringement of the regulation, and were of the opinion that weaker mark was not awarded in a way neglecting regulations.
The Public Education Act declares that OKÉV is bound to apply the provisions of Act IV/1957. on the General Rules of State Administration Procedures in its procedures. This also means that the decision passed by OKÉV shall comply with the formal and content requirements set in the State Administration Procedures Act.
Under Section c) of Paragraph (1) of Article 43 of the Act the reasons of the decision should contain – among others – the determination of the actual circumstances and the proofs accepted as its basis, the proof offered by the client but ignored, and the reasons for ignoring them. The facts considered and ignored in the given case should be highlighted in the explanation section of the decision. We concluded that the decision did not prove that OKÉV had adequately investigated the actual circumstances. However, this content error questions the validity of the content of the operative part of the decision. No justified decision can be passed with inadequately investigated actual circumstances. In the absence of adequate reasons the decision passed may seem arbitrary, because it can not be clarified how the authority reached the established stand, and whether its stand is correct. Furthermore, explanation is needed so that the client can enforce his/her right to legal remedy in an appropriate way. Based on the above we concluded that the decision of OKÉV infringed the law and initiated the dismissal of the condition of infringement of rights. 
OKÉV accepted our initiative and within its sphere of authority provided in the State Administration Procedures Act supplemented the original decision. We concluded that the supplemented explanation fulfilled legal requirements. (K-OJOG-284/2003.)

From the year of 2005, a new secondary school-leaving examination system will be introduced in Hungary. However, the transfer does not appear to be smooth in every area.

The list of the subjects of the examination (within this the compulsory and elective academic subjects, the vocational subjects and the art subjects separately), the form of the examination and the general examination requirements are contained by the Secondary School-leaving Examination Decree. However, these rules shall be applied only for the examinations of the secondary school students who started their secondary school studies in grade 9 on 1 September 2001 or subsequent to that. Assumedly Paragraph (2) of Article 62 of the Secondary School-leaving Examination Decree wishes to ensure agreement with the listed regulations that keeps certain provisions of GÉV in effect exactly until the class starting grade 9 in 2001 reaches secondary school-leaving examination.
Under the regulation, the new rules do not apply to students starting grade 9 before 1 September 2001 even if due to some reason they do not reach secondary school-leaving examination at the expected time – in 2004, or in 2005 in the case of secondary schools operating with thirteen grades. The regulation marks 1 September 2001 as an objective date, does not recognise other exceptions than the students of secondary schools operating with thirteen grades, so from the aspect of effectiveness, it is irrelevant why the student takes the secondary school-leaving examination later (e.g. repeating a grade, postponing a grade).
The Secondary School-leaving Examination Decree explicitly excludes its own application in the case of those starting their studies in grade 9 before 1 September 2001 but taking the secondary school-leaving examination after 31 January 2005. For their examination the provisions of GÉV can not be applied either because by that time GÉV will be out of effect – this is also regulated by the Secondary School-leaving Examination Decree. Therefore, there is no rule that applies to their secondary school-leaving examination. In the absence of rule it can not be determined which subjects are the compulsory subjects of secondary school-leaving examination for those who started grade 9 before 1 September 2001 but take secondary school-leaving examination after 31 January 2005. (In the case of students of secondary schools operating with thirteen grades this issue arises one year later.) The difficulties of interpretation are shown by the fact that OKÉV and the Department of Education Management of the Ministry of Education reached opposing conclusions in the question.
Furthermore, it should be noted that this is obviously true for several provisions of the Secondary School-leaving Examination Decree, because the same rules apply to their applicability as to the applicability of the rules concerning examination subjects. So the same is true for provisions concerning the examination types, the examination periods, the process of oral examination, the evaluation of the examination and the issuing of certificates.
The lack of regulation gravely infringes the constitutional requirement of the rules of law and the assurance of law, and endangers the practice of the right to education provided in Paragraph (1) of Article 70/F of the Constitution. The administers of law – the institutions organising the examinations as well as the students taking the examination – are kept in uncertainty and the students taking the examination may be forced to fulfil requirements that are not prescribed to them. Finally it may result in the invalidity of the examinations carried out without regulation support. Therefore, we turned to the Minister of Education with the legislative proposal to ensure the codification of the missing regulations (K-OJOG-693/2003.)



HIGHER EDUCATION


Twenty-nine percent of all petitions concerned the field of higher education, which is similar to the situation of the previous years. Their number and ratio show an increasing trend.


ENTRANCE INTO HIGHER EDUCATION INSTITUTIONS

The legal basis of the entrance into higher education institutions is the rule laid down in Section c) of Paragraph (2) of Article 64 of the Higher Education Act. Pursuant to the Act, specification of the admission criteria is a specific case of the manifestation of the autonomy of higher education institutions. Institutions establish on their own authority their target intake, and select future students from the group of candidates at their own discretion. Naturally, these must take place within the framework provided by the applicable laws. Autonomy does not mean, however, that institutions are not required to respect the general legal principles and the provisions laid down in legislation concerning the admission procedure. In addition to the Higher Education Act, another fundamental legal source of rights in this field is Government Decree 269/2000. (XII. 26.) laying down the general rules for the admission procedures of higher education institutions (hereinafter referred to as ‘Admission Decree’). 
The admission-related institutional (and faculty) regulations of the individual higher education institutions have to be mentioned as well, although the provisions of these are not construed as provisions of legal source. They do bind the participants of the admission procedure, however: the candidates and the institutes themselves. Although it is not construed as a legal source, the publication ’Higher Education Admission Guide’ of the Ministry of Education (hereinafter referred to as the ’Admission Guide’) is of immense importance. The Admission Guide is the primary source of information for the candidates, it is rightly called ’the Bible of applicants’. It is important that it should contain only accurate information exactly because of its significance. Hence the deficiencies and inaccuracies of the Admission Guide were investigated every year in an official inquiry by the Office. Similarly to the previous years, the Office received complaints in which the petitioners were disadvantaged because they trusted the data of the Admission Guide, yet those did not comply with the legal regulations (K-OJOG-539/2003.). Yet in autumn 2003 we could not conduct our, almost traditional, inquiry about the contents of the Admission Guide. The reason for this was the above mentioned change in authority.
It follows from the institutional autonomy granted by the above quoted provisions of the Higher Education Act that investigating and evaluating the fulfilment of admission criteria does not fall within the competence of the Commissioner for Educational Rights. The Office can only examine whether the educational institution in question has complied with the requirements laid down in the law and the institutional regulations concerning the admission procedure, which has the significance of a guarantee.
The admission procedures start with the submission of the application forms. Filling in the application forms could represent difficulty for some applicants last year through no fault of their own.

One petitioner graduated from secondary school in 2002, when he took a joint written school-leaving/entrance examination in chemistry and biology. He would have liked to apply again in 2003, however he was helpless in connection with filling in Section 5 of the institutional application form, since in the column ’school-leaving examinations’ there was space only for one foreign language and one selected subject. The petitioner did not take any school-leaving examination in a foreign language.
The Office established that in the case of some candidates the application form was not suitable for recording the secondary school results. According to the position of the Office the difficulties of filling in the application forms are especially worrisome since, in lack of clear guidance, some candidates may make the conclusion that they cannot request the credit of scores calculated on the basis of secondary school performance.
As a result of our note, the Deputy State Secretary for Higher Education of the Ministry of Education established the position that ’a solution for the problem may be that the applicant writes the subjects from which he/she took the school-leaving examination, as well as the grades received, in the blank space below the table’.
The applicants are liable under criminal law to fill in the application form accurately. Our position is that it is not sufficient to assume that the applicants will deviate from the table (in knowledge of their liability under criminal law!), if they experience that it cannot be applied to their case.
The Office established that the above endanger the constitutional right to study in higher education for some applicants. Consequently, the Office turned to the Minister of Education with an initiative to terminate the violation of the law and arrange for the legal and exact presentation of application forms issued by the Ministry of Education in the future. The minister accepted the initiative and said that information was published at the Web-site of the Admission Office about the problem and the higher education institutions were as raised in a letter that if the candidates did not stipulate their grades, the issue has to be clarified in the framework of a deficiency supplementing procedure. Moreover the minister made steps about revising the relevant part of next year’s application forms. (K-OJOG-8/2003.)

The application forms have to be posted until the deadline determined by the Minister of Education. The deadline is of forfeiting nature, in general no exemptions can be made.

A petitioner outlined that he had posted the application forms in time, but they did not arrive to their destination because of the fault of the Hungarian Post Office. He requested that we accept his application on the basis of equity. We informed him that the authority of our Office does not encompass making decisions of equity. The authority of our Office does not include the acceptance of applications to higher education institutions either.
The application forms have to be submitted to the National Office for Admission to Higher Education or to the higher education institutions, which register whether the application occurred in time or not. The deadline of submitting the application forms is of forfeiting nature, thus according to the practice of procedural law it is of no importance who was at fault for the application forms not having arrived to the addressee. The application cannot be made validly after the expiration of the forfeiting deadline. We informed the petitioner that if he thinks that all of this had occurred because of the fault of the Hungarian Post Office, he may step up against it with a claim for indemnification at a court. However, this does not change the fact that he did not have a valid application. (K-OJOG-410/2003.)

In the case of application forms filled in inappropriately the institutions may conduct a deficiency supplementing procedure. Thus, it may happen that the application otherwise construed as invalid does indeed evoke the targeted legal effect. However, it may occur that the institution incorrectly concludes that the applicant filled in the application form incompletely.

The petitioner graduated from secondary school in 1998 and intended to apply for a tuition-fee programme by doubling his scores calculated on the basis of secondary school performance. In March 2003 he received a letter from the Study Office of the university, according to which he had filled in application form B incompletely, since he had not stipulated which entrance examination subject he had chosen. As justification the institute told that the scores calculated on the basis of his secondary school performance did not reach 48, therefore he cannot exercise the option of exemption from the entrance examination (by doubling the scores he had). According to the petitioner no such conditions can be set to the candidates, since there is no reference to this in the legal regulations and in the Admission Guide.
The institution cited the following rules on page 510 of the Admission Guide, under title ’Exemptions from the entrance examination’: ’The following candidates are exempt from examination subject on all full-time and correspondence degree programmes and double degree programmes:
– those whose scores calculated on the basis of the secondary school performance are at least 48 (...): within three years after the secondary school-leaving examination, and within five years in the case of tertiary level vocational training of tourism managers:’
The institute cited the following from the title ’Specific rules related to tuition-fee programmes’ on page 512: ’... On correspondence programmes the institution organises the admission procedures within its own authority. In general, it organises one written examination from a subject on its own. The total score is calculated on the basis of the entrance examination or by doubling the scores calculated on the basis of secondary school performance in the year of the secondary school-leaving examination and the five subsequent years.’
According to the Admission Decree the total entrance score has to be determined by adding the scores calculated on the basis of the secondary school performance to the scores obtained at the entrance examination, or by doubling the scores obtained at the entrance examination, or (on the basis of the decision of the council of the higher education institution) by doubling the scores calculated on the basis of the secondary school performance.
The Office established that in the case of application for initial training based on the rules of the Admission Decree, in the year of the secondary school-leaving examination and the three subsequent years – in the case of existence of an institutional decision about the possibility of doubling the scores calculated on the basis of the secondary school performance – the total entrance score may be calculated with three calculation methods and the one most favourable for the candidate has to be taken into account. In the case of fee-based initial tuition programmes the Admission Decree amends the three year rule to five years. The same amendment is included on page 512 of the Admission Guide, under title ’Specific rules related to tuition-fee programmes’.
The higher education institutions had to apply the above legal regulation. The institution could decide to calculate the score of candidates in two ways: according to the first calculation method the total score is the sum of scores calculated on the basis of the secondary school performance plus the scores obtained at the entrance examination, whereas according to the second calculation method the total score is double the scores obtained at the entrance examination. Moreover a decision could have been made whereby a third calculation method may join the previous ones, with the application of this the total score may be calculated by doubling the scores calculated on the basis of the secondary school performance.
In its announcement published in the Admission Guide, the institution against which the complaint was filed disclosed that in the three / five years after graduation from secondary school, those applicants whose scores calculated on the basis of their secondary school performance reached 48 were exempt from the entrance examination. With this it essentially permitted the third calculation method, but only to those whose scores were at least 48. The position of the Office is that this restriction is not in accordance with the Admission Decree.
The reason for this is that the Admission Decree does not allow higher education institutions to set any preconditions to the doubling of scores. Under the legal regulation, the decision of the institution may be about whether the doubling of scores is possible or not. If it is possible, it should be possible for all applicants. The Office established that the institution had exceeded its regulatory sphere of competence when it set a precondition to the doubling of scores calculated on the basis of secondary school performance.
Since in the phase of the admission procedures at the time (April-May), complete ignorance of the third calculation method would have disadvantageously affected those candidates whose score calculated on the basis of secondary school performance reached 48, it would have deprived them of an already obtained right, the institution could not legally selected the possibility to not double the scores for anybody, therefore the Office proposed an initiative to the institution to terminate the violation of the law by providing the applicant with the opportunity to double its scores. The institution has accepted the initiative. (K-OJOG-242/2003.)

The admission procedure is often identified with one of its parts, the entrance examination itself. It is true that the entrance examination and the entrance examination requirements represent the tangible challenge for the applicants. This is why it is a very important issue which examinations specific institutions provide exemption from and on the basis of what reasons.

A petitioner wrote that he had not been exempted from sitting an entrance examination despite the fact that he was placed number three at the Print Section Group of the National Competition for Secondary Vocational Education (hereinafter referred to as ‘OSZTV’, in accordance with its Hungarian abbreviation), announced by the Ministry of Education and organised by the National Institution of Vocational Education (hereinafter referred to as ‘NSZI’, in accordance with its Hungarian abbreviation). Indeed the certificate issued by the NSZI about the third place of the student did not mention the exemption from the entrance examination to higher education institutions.
The Office established that the affected higher education institutions are entitled to decide about the exemption from the entrance examination, not the organisers of secondary school competitions. Pursuant to Paragraph (4) of Article 83 of the Higher Education Act, the higher education institution may tie admission to other requirements (within the framework of the admission procedures) beyond the conditions determined in Paragraphs (1) and (2), for example results achieved at secondary school competitions. According to Section c) of Paragraph (4) of Article 2 of the Admission Decree, the Admission Guide issued annually by the Ministry of Education include the scope of vocational and secondary school competitions providing exemption from entrance examination. Pursuant to Paragraph (10) of the same Article the Admission Guide disclose every year the benefits that can be provided on the basis of the secondary school competitions recommended by the Minister of Education.
In the Admission Guide of 2003 the institution targeted by the petitioner informed under title ’Exemption from entrance examination’ that ’the contestants of given place at the OKTV and OSZTV recommended by the Minister of Education will be admitted’ to the institution. In accordance with the contents of pages 29-30 of the Admission Guide, the Minister of Education recommended the exemption of contestants achieving place by the petitioner at the National Competition for Secondary Vocational Education. Since according to the information of the institution the persons recommended by the minister are admitted, the petitioner could be exempted from the entrance examination at the institution on the basis of his place. The student could enforce the exemption from the entrance examination according to the contents of page 32 of the Admission Guide by notifying the competent office of the specific higher education institution immediately, but at the latest until the start of the entrance examinations, and request the enforcement of the benefit, since he obtained his place after submitting the application form.
In accordance with the above, thus, NSZI did not violate any laws when it did not stipulate the exemption of the student from the entrance examination in the certificate issued about the place obtained at the secondary school competition, since on the basis of the relevant legal regulations the respective higher education institutions always decide about that based on the recommendation of the Minister of Education. (K-OJOG-327/2003.)

According to Section i) of Paragraph (4) of Article 2 of the Admission Decree, the higher education institutions are obliged to disclose the date of the entrance examinations in the Admission Guide. Similarly to previous years, the Office received a complaint in 2003 as well about the fact that several higher education institutions held entrance examinations at the same time.

The Office informed the petitioner that the legal regulations on higher education did not prohibit that the institutions announce their date of entrance examination to the same day. In such cases the institutions may provide another date for a missed entrance examination, but it is not their obligation to do so. The applicants could be informed about the date of the examinations from the Admission Guide and they could take this information into account when submitting their applications. (K-OJOG-444/2003.)

In some degree programme groups the candidates also have to comply with special requirements, in addition to the general admission requirements. Such special requirements include the so-called ’aptitude criteria’. In the program of the Hungarian Television entitled ’Lawyer of TV’, secondary school students complained that the higher education institutions formulated it as a medical aptitude requirement that diabetes is a reason for exclusion in the course of the admission procedures for the training of teachers and kindergarten teachers. The Office initiated a procedure in the case because of the danger of infringement of lawful rights.

The Office established that the Admission Guide of 2003 included the following under the main title ’General information about some groups of institutions’ and title ’Training of teachers and kindergarten teachers’, on page 132.

’Medical aptitude examination

The result of the examination has to be certified by the general practitioner. The higher education institution requests a written statement from the applicant that he/she does not have a concealed illness.
Reasons for exclusion on medical grounds:
– functional anomalies of the upper limbs and severe deformations of the static system (in calm status as well), because of which the deterioration of health condition is expected as a result of practising the occupation,
– all types of mitral disease in the decision of which the opinion of the specialist of outpatient surgery has to be requested as well,
– other anomalies of the heart, blood circulation and the respiratory system that hinder the work of educators in kindergarten and the first four school grades that entail physical burden,
– skin conditions on an uncovered part of the body,
– illnesses of the epithelium-forming organs,
– hearing lower than 30 decibels in the speech zone,
– deficiency of vision to the extent that it disturbs communication,
– colour blindness revealed with anomaloscopic examination,
– restricted spatial sight,
– epilepsy, mental illnesses, severe asthma and diabetes.
Certificate of the obligatory pulmonary screening of less than a year has to be presented.’

Under the main title ’Conditions of admission by institutions’ most higher education institutions refer to the above general rules and do not stipulate their own conditions, yet some institutions set further requirements.
Applicants who do not meet the listed aptitude requirements cannot be admitted. The exact and prudent definition of the admission requirements is extremely important since the suspicion of infringement of lawful rights may arise in connection with two fundamental constitutional rights – the right to study in higher education and the right to free selection of employment – if the requirements apply unjustified discrimination or are inaccurate. Moreover, of the above mentioned disqualifying aptitude requirements, many seem to be unjustified already at first glance (for example diabetes, skin condition on an uncovered part of the body, mitral disease, etc.). However, even if it can be assumed that the listed ’anomalies’ may be reasons for exclusion in occupying the job of teachers and kindergarten teachers (which, incidentally, they are not), it is unjustified that the people suffering from these diseases are deprived of the opportunity to obtain a teacher degree and possibly find a job in another field.
The Admission Guide is issued by the Ministry of Education. On the basis of the Higher Education Act the Minister of Education performs supervision of lawfulness over the affected higher education institutions, thus the Office contacted the Minister of Education. As a result of the notification of the Office, the minister initiated the revision of and rewriting the aptitude requirements at the affected higher education institutions. (K-OJOG-457/2003.)

MATTERS RELATING TO STUDIES AND EXAMINATIONS

The legal background of issues related to the fulfilment of academic obligations is as follows. The higher education institutions and their students are bound by the relevant provisions of the Higher Education Act. These regulations are supplemented or specified by the government decrees on the qualification requirements of individual degree programmes and degree programme groups1. The higher education institutions create their own, internal regulations in several levels: at the all-institution-level and the faculty-level. These regulations contain rules of lower level than that of legal regulations, yet they are of normative force. This means two things. First, these regulations cannot be contrary to the provisions of higher level legal regulations; second, however, if they were established in the framework of the appropriate procedure, in accordance with the legal regulations, they are obligatory for both the specific institution and the students thereof. Therefore when we examined the procedure of a higher education institution, we had to examine the internal norms of the specific education institution almost always, in addition to the legal regulations.
In a case that received publicity in the press as well, the Office had to decide what the task is when students in several classes were admitted in contrast with the valid regulations.

The Office received a complaint from several students of the communication correspondence degree programme at the Budapest Media Institution of the University of Szeged. The petitioners had conducted studies in this degree programme from February 2002. The petitioners found that they had to take another degree subject in addition to the university-level communication degree subject and they only learned of this in the course of their studies. 
The Office established that the Faculty of Arts of József Attila University, legal predecessor of the University of Szeged, had received a permit to launch a university-level degree programme in communication effective 1 September 1992. According to decision number 56.815/1992.XIII of the Deputy State Secretary for Public Administration of the Ministry of Education and Culture dated 7 November 1992, the degree programme can be taken by students admitted to university and college training. The decision about establishing and launching the degree programme governs the training of students affected by the examination. 
According to the statement of the rector, the institution launched the initial degree programme with internal procedure of entering into new degree programme (’Degree Programme B’), i.e. the degree programme could be taken by students already pursuing studies at the faculty, after one completed academic year, with the submission of the request to take a degree programme, in accordance with the decision about launching a degree programme. The rector informed the Office that from 1992 the Faculty gradually switched to the single degree programme training form, whereby from the academic year 1994/95, the communication degree subject was also announced as ’Degree Programme A’, single degree programme training, with an entrance examination. 
The rector stated that they had contacted the Department of Higher Education and Research of the Ministry of Education and Culture in the subject of the re-classification of ’Degree Programmes B’ to ’Degree Programmes A’. According to the answer of the department number 59.635/’93./XIV., dated 19 March 1993, in the case of degree programmes already established previously as so-called ’Degree Programme B’ there is no need to conduct another procedure to launch a degree programme for re-classification to ’ Degree Programme A’. According to the statement of the institution the decision of the university council number 140/1993-94., in which it classified the communication degree subject as ’Degree Programme A’, was made on the basis of this official stand. However (as the deputy state secretary pointed out in his statement) this official position concerned degree programmes in Altaic studies and philosophy, not communication; in the case of these degree subjects the start of the administration process for the re-classification was not necessary since the institution had already obtained the permit for launching these degree programmes in such a manner previously. 
In the Admission Guide of 2002 the institution announced the communication degree programme as a single degree programme training, with a condition stipulated in the footnote of the programme that the condition of obtaining the diploma is the completion of studies in another degree programme. 
Consequently, the Office established that, in the absence of a legal provision authorising it, the university could not lawfully depart from the provision of the decision about the permit of establishing and launching the degree programme in communication degree programme, whereby the degree programme could be taken by students admitted to university and college training. Therefore the students who do not participate in further university and college training did not fulfil the requirement of admission determined in the decision about establishing and launching the degree programme, thus they could not have been admitted to the communication degree programme lawfully. These students could not have conducted studies lawfully at the degree programme at the time of judging the case either. Naturally the lawful nature of the announcement of the degree programme and the admission of students would not have been influenced by the official stand of the ministry with contents contrary to the legal regulations. Nevertheless it has to be noted that in its official position number 59.635/’93./XIV. (already cited above), the ministry did not provide information contrary to the permit to launch a degree programme, since the official position did not relate to the communication degree subject. 
Moreover the Office established that the provision of the Admission Guide of 2002 whereby the condition of obtaining the diploma in communication degree programme was the completion of studies in another degree programme was not in harmony with the decision about establishing and launching the degree programme (’communication degree programme may be taken by students admitted to university and college training’). The requirement stated in the Admission Guide did not substitute the fulfilment of the condition stipulated in the decision. However the Office established that the fulfilment of this condition also approached the situation of the students to the situation that was the objective of the provision stipulated in the permit to launch a degree programme, namely that the students may obtain their degree in communications in possession of another higher education degree.
Moreover, all the applicants to the communication degree programme could be familiar with the requirement appearing in the Admission Guide (in contrast with the provision stipulated in the permit to launch a degree programme), thus it can be established that the applicants had to know it already at the time of their application that the diploma at the communication degree programme may be obtained only in possession of another diploma, and for this they have to study at another university or college degree programme.
Also, the Office was informed that the institution provided an opportunity for the students concerned to take up further university degree programmes. The position of the Office is that by doing so, the university took exactly the measures necessary so that those students who otherwise did not participate in other university or college training should pursue studies in the subject of communication as their only degree subject. By taking the second degree programme the situation of the students concerned became the closest to the status which was required by the decision about launching the degree programme. Taking the second degree programme did not cause the infringement of the educational rights of the students concerned, thus the Office closed the procedure without the formulation of an initiative. (K-OJOG-105/2003.)

The change in academic obligations may raise problems in the case of some students.. Changing the curriculum may have the consequence that the students repeating the semester would have to take the examination twice from the same subject.

The petitioner was a first-year student who had to repeat a semester. In the previous year he received grade fair (3) in a subject. He read in Section 4 of Article 17 of the Study and Examination Regulations of the Faculty that ’during the repeated semester the examination does not have to be taken again for those subjects in which the student previously received at least grade fair (3) or a satisfactory report’. Despite this the department informed the students repeating the semester in an announcement that they were obliged to take the examination as well because of the partial change in the curriculum. According to the petitioner the procedure of the department violated the provisions of the Study and Examination Regulations. 
The Office contacted the institution about this matter, the institution remedied the problem in its own sphere of competence after receiving the letter of the Office requesting a statement: the institution decided that the examination did not have to be repeated. Therefore the case was closed without the formulation of an initiative. (K-OJOG-407/2003.)

A peculiar form of application of legislation is making equity decisions. The institution has great liberty in making its equity decisions, it can choose from among several, equally legal solutions.

The petitioners received grade ’unsatisfactory’ for their written examination from a subject, then they could not reach level ’satisfactory’ in the repeat examination either. After this the petitioners submitted a request of equity in which they requested the authorisation of a third examination possibility. The principal of the institution rejected the request. According to the petitioners the rejection is unlawful since the person making the decision cohabits with the professor teaching the specific subject, and he could not have made a decision in this case as a partial person.
The principal sent the documents generated in this case and the relevant sections of the Study and Examination Regulations to the Office. The principal wrote the following, among others, in his letter made in this case, rejecting the request of equity: ’As acting principal of the College, I rejected your request of equity after judging your situation, your performance until now, your further opportunities, the opinion of the leadership of the institution, the department offering the course and the professor responsible for it, moreover the practice of the College until now. In the course of judging the case I consulted the representatives of other Hungarian higher education institutions and the Ministry of Education and requested advice from the desk officer of the Office of the Commissioner for Educational Rights.’ 
Two questions had to be judged in this case. The first is whether the principal could be construed as partial in the judgement of the case; the second is whether the institutional decision was carried out in an appropriate procedural order and whether it produced a lawful result.
With respect to the first question it had to be determined first what was the subject of the two decisions objected. The petitioners could not fulfil the requirements of the subject.
After this they turned to the principal to allow another examination possibility for them. The students made a grievance of the personal affectedness of the principal, since the professor of the subject cohabits with the principal. It can be established that the decision of the principal was made in a subject different from the one that the instructor of the specific course had decided in. Namely, the decision of the professor was about the performance or non-performance of the requirements of the subject, whereas the principal decided not in this subject, course-related performance, but about whether the students may receive another examination possibility in contrast with the general rules of the Study and Examination Regulations. Since the two decisions were made in a different subject, partiality could not arise in the course of the decision of equity.
The judgement of the second question is as follows. The petitioners submitted a request of equity to the principal. Equity means that the person applying the legislation (if receiving authorisation for this) proceeds by considering the circumstances, and disregards the general conditions determined in the legal source to the benefit of the client. Thus he/she allows a right to the client, though the conditions determined in the legal regulation are not or are not fully available. In this case the petitioners requested one more date of examination despite the fact that they would not have an opportunity to do so according to the Study and Examination Regulations. After considering the above mentioned circumstances and enlisting his reasons, the person exercising the jurisdiction of equity – on the basis of the Study and Examination Regulations: the principal – could lawfully make a decision of rejection. Since no infringements of rights were found on the basis of these, the case was closed.
(K-OJOG-441/2003.)

The higher education institutions, naturally, have to comply not only with the legal regulations and institutional regulations specifically applying to higher education, but also with the provisions of all legal regulations, thus for example the provisions of the Act on Data Protection, which is applicable the world of higher education as well. In one case we had to provide information to a student worrying about his personal data in accordance with this.

The petitioner stated that the Deputy State Secretary for Higher Education of the Ministry of Education had sent to his institution a letter of the Minister of Defence written to the Minister of Education in which the Minister of Defence reminded of fulfilling the data provision obligation stipulated in Act No. CX of 1993 about defence. In connection with the above letters the petitioner requested the position of the Office about what obligations higher education institutions had on the basis of the legal regulations.
According to Section i) of Article 75 of the Defence Act, the competent educational institution provides data to the replacement centre about the start, interruption, completion or discontinuation of studies of the person liable to military service. Pursuant to Paragraph (8) of Article 47 of the Government Decree 178/1993. (XII. 27.) on the execution of the Defence Act, the education institution notifies the competent replacement centre according to the permanent address of the person liable to military service about the start, interruption, completion or discontinuation of studies within 30 days after the beginning or termination of the legal status, according to Section i) of Article 75 of the Defence Act.
The notice has to include the following data about the person liable to military service: name, date of birth (year, month, day), mother’s maiden name, address, exact name of training programme, date of starting studies and expected date of completion thereof at the beginning of the legal status.
Based on Section 1 of Article 2 of the Act on Data Protection about the protection of personal data and the public nature of data of public interest, personal data are data that can be connected to a specific natural person (hereinafter referred to as ’ the person concerned’), and the conclusion related to the person concerned that can be deducted from the data. In the course of data handling the personal data preserves this quality until its relationship with the person concerned can be restored. Thus the data stipulated in the provisions of the above legal regulations are the personal data of the student concerned. Pursuant to Paragraph (1) of Article 8 of the Act on Data Protection, personal data can be forwarded if the person concerned approved it or the law allows it, and the conditions of data handling are met with respect to each and every personal data. Thus providing data for which the law grants authorisation is legal even in lack of the consent of the student. In this case the above mentioned provision of the Defence Act creates legal basis for providing data. At the same time the regulations of the Defence Act and the Government Decree 178/1993. (XII. 27.) make it the obligation of the higher education institutions to notify the competent replacement centre about the data stipulated therein.
Paragraph (1) of the Article 70 of the Defence Act determines the notion of ’person liable to military service’: based on compulsory military service, all men of Hungarian citizenship living in the territory of the Republic of Hungary are liable to military service. Compulsory military service starts upon reaching the age of 17 years and it holds until the 31 December of the year when the person liable to military service reaches the age of 50 (age of compulsory military service). Appendix 2 of the Higher Education Act determines the scope of personal and extraordinary data handled at the higher education institutions. According to Section 1. a) of the Annex, the higher education institution registers the student’s name, place and date of birth, citizenship, and address and phone number of the permanent or temporary address. On the basis of these data the higher education institution can determine which of its students are liable to military service. The Higher Education Act and the regulations of the higher education institution govern with respect to the events constituting the basis of data to be provided about the student liable to military service (start, interruption, or completion of studies). (K-OJOG-482/2003.)

The defence of the thesis (diploma paper) is a part of the final examination concluding higher education studies. The preparation of the thesis provides an opportunity for the students to put forth their scientific interest. The rules related to the preparation and defence of the thesis in the Higher Education Act encompass a relatively small area, therefore the regulations of the institutions have to be invoked for the establishment of the legal background.

A petitioner defended his thesis at the faculty of law of a university in 2003. The members of the review committee included a senior lecturer (who was also the consultant of the student) and a lecturer. According to the petitioner the defence procedure was carried out unlawfully, the committee was not set up in accordance with the legal regulations.
According to the position of the institution, although the defence of the thesis is a part of the final examination, it does not follow from the provisions of the Higher Education Act that the defence should take place vis-a-vis a final examination committee, since the contents of the qualification requirements make possible defence vis-a-vis a separate committee in the case of certain departments. Pursuant to Paragraph (2) of Article 46 of the Study and Examination Regulations of the university, the ’student has to defend the thesis vis-a-vis a committee. According to the contents of the curriculum, the committee may be a final examination committee or a committee invited by the head of the organisational unit responsible for training’. Pursuant to Paragraph (1) of Article 73 of the Study and Examination Regulations of the faculty, ’the thesis has to be defended publicly vis-a-vis an at least 2-member committee appointed by the head of department.’
According to the disclosure of the institution, the mentioned regulations do not rule out the participation of the consultant in the review committee.
Pursuant to Paragraph (1) of Article 95 of the Higher Education Act the students in university- and college-level initial training and in professional further education complete their studies with a final examination, whereas in accredited formal tertiary level vocational training the studies are completed with a professional examination. Pursuant to Paragraph (2), the final examination is the control and evaluation of the knowledge (skills) necessary for obtaining the higher education qualification, in the course of which the candidate also has to reveal that he/she can apply the knowledge studied. Section a) of Paragraph (3) stipulates that the preparation and defence of the thesis (diploma piece) is a part of the final examination. Article 96 states the following:
Article 96. Paragraph (1) The final examination has to be taken vis-a-vis a board of examiners.
Paragraph (2) The final examination committee has at least two members in addition to the chairman.
Paragraph (3) The final examination committee has to be assembled in such a manner that at least one member of it has to be an external expert.
Paragraph (4) The method of the written part of the final examination and the method of judgement are determined by the Regulations.
Paragraph (5) Minutes have to be taken about the final examination.
Paragraph (6) Institutions operating in the same professional area (faculties, degree programmes) may also establish a common examination board.
Although it uses the phrase ’director of studies’ instead of ’consultant’, the university regulations only stipulate that the consultant assists the student in preparing the theses (ESZ Article 44). According to Article 68 of the Study and Examination Regulations of the faculty, the subject of the thesis has to be approved by the head of department or other professor, senior lecturer or lecturer of the department until the start of the examination period preceding the final examination by at least one year and the approval has to be certified in writing. Paragraph (2) of Article 69 adds that the student has to present the brief outline of the thesis to the consultant at least six months before submitting the thesis.
The legal judgement of two partial questions had to be decided in this case. The first question was whether it was legal to have the defence vis-a-vis a separate committee and whether the committee can have less than three members. The second question was whether the consultant can be a member of the review committee. 

Pursuant to the cited provision of the Higher Education Act, the defence of the thesis is a part of the final examination. Moreover, the final examination has to be carried out vis-a-vis a final examination committee of at least three members. The institution did not dispute this, but it argued that the qualification requirements make possible defence vis-a-vis a separate committee in some degree programmes.
The position of the institution was not justified, since the Government Decree 54/2000. (IV. 13.) on the qualification requirements of the initial training programmes in law in higher education does not include such a provision, furthermore the chronological effect does not encompass the final examination of the petitioner. Therefore it can be established that the cited sections of the regulations of the institution (university and faculty) violate the law. The regulations of the university made it possible to establish a separate committee in all the degree programmes without any authorisation granted by the law, whereas the regulations of the faculty provided an opportunity for decreasing the number of people in the committee despite the specific provision of the Higher Education Act.
Therefore the Office established that the defence of the thesis of the petitioner did not take place under lawful conditions, the institution did not provide a review committee in accordance with the Higher Education Act.
During its almost four years of operation, the Office established the following official position in such issues: that compliance with the requirements of the law – and the regulations of the institution in the given case – provides a guarantee for the students taking the examination. It is not simply a minor violation of the text of the law, since the right of the student to a fair procedure is infringed in these cases. The aim of the provision of the law is to ensure the prevention of incidental partiality of the instructor and compliance with other provisions relevant to the examination. Also, the requirement of the participation of external experts is aimed at ensuring that members of the academic community outside the given institution are also present. Therefore the neglect of the committee form is a serious formal deficiency of the examination that provides ground to declare the result of the examination conducted irregularly null and void.
The other question to be judged was whether the consultant could be a member of the review committee. This is not ruled out by the legal regulations. Based on the regulations of the university and the regulations of the faculty, it can be established that the task of the consultant (director of studies) is not more than assisting the student in the preparation of the thesis. In the course of this the student is obliged to present the brief outline of the thesis to the consultant. At the same time the approval of the subject is not the task of the consultant.
On the basis of these the consultant cannot be construed as partial in connection with the evaluation of the thesis, moreover it cannot be stated that the consultant has any responsibility in terms of the contents of the thesis. Therefore the Office established that the fact that the consultant was also a member of the review committee did not violate the law in the course of the defence of the thesis of the petitioner, thus the Office closed the case with respect to this question in lack of violation of the law.
Taking into account the time passed it was not possible to cancel the defence of the thesis of the petitioner and hold a new defence at the institution. However, the grade of the degree of the petitioner was the best nevertheless and he did not intend to request the cancellation of his defence.
Consequently, the Office contacted the head of the institution with an initiative to start a procedure to amend the provisions of regulations not complying with the Higher Education Act, and to ensure that defence of the thesis take place under lawful circumstances in the future. (K-OJOG-158/2003.)

The Minister of Education requested the official position of the Office about a case. Documents sent to the Office by the minister indicated that the final examination of a higher education institution did not take place in order. The investigation of the head of the institution established that the final examination did not take place vis-a-vis a committee. As the Office established it in case number K-OJOG-158/2003 mentioned above, compliance with the requirements of the law – and the regulations of the institution in the given case – provides a guarantee for the students taking the examination. It is not simply a minor violation of the text of the law, since the right of the student to a fair procedure is infringed in these cases.
The aim of the provision of the law is to ensure the prevention of incidental partiality of the instructor and compliance with other provisions relevant to the examination. Also, the requirement of the participation of external experts is aimed at ensuring that members of the academic community outside the given institution are also present. Therefore the neglect of the committee form is a serious formal deficiency of the examination that provides ground to declare the result of the examination conducted irregularly null and void. The Office informed the minister about this position. (K-OJOG-471/2003.)

Similarly to the previous years a submission was made to the Office in connection with the language requirements prescribed for obtaining the degree this year as well.

A petitioner said that he had been conducting studies at a university-level degree programme in history from academic year 1995/1996. It arose in connection with the language requirements necessary for obtaining his degree whether the rules of Government Decree 129/2001. (VII. 13.) on the qualification requirements of the initial training programmes in arts and social sciences in higher education were applicable to him or not. 
Paragraph (2) of Article 6 of the decree states that the requirements specified in the decree have to be applied first for the students starting their studies in initial training in academic year 2002/2003. The students with student status and conducting studies in academic year 2001/2002 can conduct their studies according to the academic order valid at the time of becoming into effect of the decree until 31 July 2006, and the certificate appropriate for this certifies their higher education degree and qualification.
Since the petitioner had student status in academic year 2001/2002, the rules of this government decree do not apply with respect to the language requirements set for him, the provisions of the institutional regulations govern the language examination requirements. Although the decision of the institution dated 11 October 2002 does not specifically include the above, it can be established that the institution made its decision on the basis of similar reasoning. Namely, the justification of the decision cites the provisions of Paragraph (2) of Article 6 of the government decree, moreover it states that ’the language examination of students who took it at the Modern Languages Department of the faculty and currently still have student status has to be accepted by all means.’ 
According to the documents enclosed to the submission, the Study and Examination Regulations of the faculty effective in 1995 ordered about the language requirements set for students as follows: ’Each student participating in a university degree programme at the faculty is obliged to take an intermediate level and a basic level language examination from modern languages. (...) The obligatory language examinations can be taken at the Modern Languages Department (...)’. The regulations of the faculty were amended in the meantime, based on the Study and Examination Regulations effective from 1 September 2001, the institute solely accepts the state language examination or the language examination recognised by the state as final examination eligibility criteria. A question arose in this case, whether the provisions of the regulations effective from 1995 or 2001 are applicable for the petitioner. In connection with the cases of similar subject, the Office already established the following position before. In the case of amending the regulations the higher education institution has to comply with the general requirement of providing sufficient time of preparation for their students. The period between the announcement and becoming effective (application) of the decision amending and aggravating the requirements regulated in the Study and Examination Regulations has to be determined in such a way that the new requirements are introduced in a manner predictable and calculable for the students, and the students should have an opportunity to plan the method of their fulfilment and fulfil them. Without a sufficient period for preparation it may be unlawful for the institution to demand fulfilment of the stricter language requirements stipulated in the regulations effective from 2001 by all its students. Although the decision of the institution does not specifically take a stand in this issue, since it basically establishes its decision on the provisions of the regulations effective in 1995, moreover it includes the above mentioned findings, it can be established that it judged the case on the basis of the regulations effective in 1995. Thus it did not arise in this case that the educational rights of the student were infringed applying the provisions of the regulation in effect from 2001.
Therefore, in what follows the Office examined whether the petitioner fulfilled the language requirements stipulated in the Study and Examination Regulations on the basis of the provisions of the regulations. The petitioner wrote that he had conducted his studies at another faculty of the institution between 1997 and 2002 and he had taken an intermediate level language examination in German on 16 May 2002 at the Modern Languages Department of this faculty. According to the petitioner, this language examination is sufficient for obtaining the degree. However, according to the decision of the institution, cited several times, the language examination taken at the Modern Languages Department of another faculty cannot be accepted as criteria of eligibility for final examination. According to the justification of the decision, ’taking into account the fact that this provision is included in the regulations of the faculty, not the central regulations of the university, moreover that the provision specifically mentions a certain Department, not departments in general, ... the interpretation of the sentence indicates that the provision solely refers to the language examinations taken at the Modern Languages Department of the faculty.’
According to the position of the Office, the decision of the institute was established. The general principles of the interpretation of legislation appropriately govern the interpretation of the Study and Examination Regulations as an institutional norm. Pursuant to the provision constituting the subject of interpretation, ’the obligatory language examinations can be taken at the Modern Languages Department.’ Based on the taxonomic and grammar interpretation of this rule, it can be established that the regulations of the faculty mentioned first is about the Modern Languages Department of the faculty and it accepts the language examination taken there as the condition of obtaining a degree. Taking into account the above, no infringement of the educational rights could be established in this case, thus it was closed. (K-OJOG-386/2003.)


CHARGES AND FEES PAYABLE BY THE STUDENTS AND THE AVAILABLE FORMS OF SUPPORT

The number of cases concerning financial questions connected to student status comprised a significantly smaller share of the total number of cases related to higher education than in the previous years. The reason for the change, presumably, is that there were no great changes in the regulation of financing affecting students in higher education in the reporting period compared to the previous years. Thus no new issues of interpretation and application of legislation arose in connection with them. This conclusion is supported by the fact that the submissions asked for information about questions already answered in the previous years almost without exception, i.e. the Office did not have to face a new problem in this area in 2003, it was sufficient to inform the petitioners and higher education institutions about the official positions of the Office established previously.

State financed training programmes

The submissions about the conditions of the right to state financed training are typical every year. It is not by chance, since it is an extremely important criterion in deciding whether one should pursue his/her studies at a higher education institution, and if yes, what form of education he/she should participate in.

A petitioner requested urgent information about the connection between the first degree and state financing, two days prior to the final deadline of posting the application form for admission to higher education. The interest of the petitioner was justified by the fact that the degree programmes which he intended to apply to existed only as correspondence training and against tuition fee payment. Since he works, only part-time, correspondence or distance learning training forms could be considered in his case. Pursuant to the relevant legal regulation, without doubt, not only those selecting full-time, but also part-time and correspondence training form may participate in training financed by the state, but only if they are admitted to the place financed by the state. Therefore the Office had to inform the petitioner that he could not participate in training financed by the state if he is not admitted to such a programme, this would be possible only if the higher education institution provided state financed training at the given degree programme and training form. However no higher education institution was required to do so. If the higher education institution starts part-time, correspondence or distance learning only as fee-based tuition programme, it is implied that application can be made only for fee-based tuition programme. (K-OJOG-165/2003.)


The question arises from time to time what happens to the place finance by the state in the case that the student intends to pursue his/her higher education studies at another degree programme or another institute.

After repeating a semester and an uncompleted semester, a second-year medical student would have liked to transfer to the nurse degree programme provided at another faculty of the university. She asked how long the state would continue financing her studies after the total of four started semesters. She could find no information in connection with this in the regulations of the university and nobody could tell her anything for sure at the Dean’s Office either. Following the sample of the information provided in similar cases, the Office informed the petitioner that the first initial training can be financed by the state in higher education. If the petitioner terminates her student status at the current university and takes an entrance examination to another higher education institution, she utilises the legal instrument called ’changing between degree programmes’. According to the Higher Education Act not only that training is construed as first initial training which the student started first, but also the one to which the student enrols as a result of the new admission procedure with the change of degree programme, double degree programme or institution after the first enrolment; however, only in the period decreased with the financed period of studies conducted in the previous, first initial training of the training period determined in the training requirement of the degree programme taken with the change of the degree programme or institution. Therefore if the petitioner discontinues her current studies and takes an entrance examination for education financed by the state, her training at the new institute will be financed by the state for the period calculated according to this rule. Thus, the already financed four semesters had to be deducted from the training period of the nurse degree programme and she can receive state financed training for the remaining period, after the expiration of the latter, however, she has to pay tuition fee. (K-OJOG-136/2003.)


Exemption from tuition fee payment

In 2003 the majority of questions which arose in this area were related to the exemption from the tuition fee payment of people receiving pregnancy and confinement benefit, maternity benefit, children’s education benefit or maternity grant. A typical question is who are entitled to ’the opportunity of free education to which pregnant women and women with very young children are entitled’. The Office informed the petitioner that students who receive the above enlisted social benefits on the first day of the specific semester do not have to pay tuition fee, provided that they attend initial training, supplementary initial training, specialised continuing education or accredited formal tertiary level vocational training.

Similarly to the previous year the Office received a complaint in which a student entitled to the exemption objected to the price payable obligatorily for the textbook package to be purchased as a disguised tuition fee payment obligation.

A forth-year student wrote that until then there had been no problems with utilising the exemption from tuition fee payment, however from 2003 the college prescribed the payment of the price of the textbook package to be purchased obligatorily. According to the legal regulations the payment obligation of students participating in tuition-fee programmes in state higher education institution, based on their student status, means that the students are obliged to pay the tuition fee and charges determined in the regulation of the institution to the higher education institution. However, no further payment obligation can be specified for these students on the basis of their student status. According to the official stand of the Office established previously, the price of the syllabus belongs to the notion of tuition fee payment, which follows from Section g) of Article 124/E of the Higher Education Act. According to the explanatory provision tuition fee payment includes all costs whose extent is determined by the higher education institution, is connected with training, and is imposed on the participants of training not financed by the state. The price of syllabus to be purchased obligatorily is a cost connected with training, since the course material package includes the curriculum to be mastered during the training or a part thereof, and its purchase is obligatory, it is imposed on all the students participating in the specific training, and their extent was determined by the higher education institution. Not including it in the sum of tuition fee payment violates the law. Students who are exempt from tuition fee payment based on a legal regulation do not have to pay these costs either.
The petitioner herself sent the official stand of the Office to the head of the institution, who replied directly to the Office. In his letter the head of the institution outlined his opinion that the sale of the textbook package is the sale of goods, thus it is not a part of the training; however, only those students can meet the requirements of the curriculum who purchase the textbook package. Thus the college does not burden the students, what is more it definitely assists them by providing them with the package at the time of registration, thus they do not have to obtain the lecture notes themselves. However, the handing over of the textbooks for free would result in a cost increase for the college. The Office informed the head of the institute that the abolition of the purchase obligation, not the handing over of the textbooks for free, can provide a solution for avoiding the infringement of rights. (K-OJOG-333/2003.)

A petitioner – who intended to utilise this benefit as a student of a higher education institute maintained by the church, not the state – complained about the unconstitutionality of the legal regulation of the same exemption from tuition fee.

The petitioner said that the government decree providing the benefit disadvantageously discriminates students who intend to study in institutions maintained by a church. According to the petitioner the regulation violates the Constitution, since students who would like to enforce their religious belief in the course of their higher education training among the framework in accordance with this are faced with a discrimination which disables the enforcement of their fundamental freedom. In its reply the Office explained that according to its official stand the regulation of the government decree does not cause the violation of the constitutional requirement of prohibition of discrimination. Exemption from tuition fee payment is not a civic right, in this case the Government provides a benefit for the subject sphere determined. According to the practice of the Constitutional Court, the state (and thus the Government as well) has great liberty of consideration in terms of selecting the beneficiaries in the case of providing benefits. The prohibition of disadvantageous discrimination is violated if the selection is arbitrary and it does not have a rational reason related to its subject. In this case it is not arbitrary, since the basis of the discrimination is the rational consideration that the state provides this opportunity in the institutions operated under its own maintenance, in other words the institutions financed by it.
Similarly to the replies of the Office written to these types of comments the attention of the petitioner was called in this case as well to the fact that if despite all of these she still thinks that the above regulation is unconstitutional, she has an opportunity to make a proposal at the Constitutional Court for determining the unconstitutionality of the legal regulation. (K-OJOG-228/2003.)

Lack of information may explain submissions in which a grievance for not receiving exemption from the obligation to pay tuition is made by people who are not entitled to this benefit at all on the basis of the legal regulations.

A mother receiving maternity benefit thought that people in situation similar to hers could study free of charge. She would have liked to apply for a course, yet she was rejected everywhere, since she would have liked to receive free training. In her submission she asked whether there is a list about companies that undertake education with such conditions. The Office informed the petitioner that the benefit could only affect persons having student status, not the participants in various training courses organised by companies. (K-OJOG-14/2003.)


Benefits and Allowances

In the subject of benefits and allowances due to students, the Office considers it justified to review only one case this year.

One petitioner said that an income certificate of 2002, instead of the one of 2003, was requested from him for claiming the social benefit, and this represented a disadvantage for him. Namely in January 2003 there was an unfavourable change in the financial situation of his family, as a result of which he could have claimed the benefit with a higher chance. However the Office found that the practice claimed to be injurious did not violate the law, since the specific requirement had a rational and concrete reason. 2002 was the last year when the entire annual income was stated in a controllable manner and this provision set an identical requirement for everyone, thus it did not represent negative discrimination among the applicants for social benefit. (K-OJOG-438/2003.)



ANNEXES


STATISTICS

In 2003, the Office investigated 916 cases in total. The following pages show the statistics prepared by the Office according to various criteria.
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