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“Ha a vadász fegyvert fog a nyúlra,
a nyúl pártján vagyok,
ha a nyúl a káposztába harap, a káposztáén.”
(“When the hunter points a gun at the hare,
I am on the hare’s side,
when the hare bites into a cabbage, on the cabbage’s.”)
Elek Benedek 

Introduction by the Minister
Foreword to the annual report of the Commissioner for Educational Rights for the Year 2001
(Az ember)
megáldva a mesterség fortélyaival
tör jóra s a rosszra: ha tiszteli ő
a szülőföld törvényét,
s amaz istenek-adta Jogot,
áldás a hazára."
“Cunning beyond fancy's dream is the fertile skill which brings him, now to evil, now to good. When he honours the laws of the land, and that justice which he hath sworn by the gods to uphold, proudly stands his city” 
Sophocles, Antigone
(translated by R. C. Jebb)

The presumption concerning human dignity is the essence of our values. And this dignity is also due to the smallest among us, the children. Indeed, it is a responsibility and an obligation to all of us to protect the child, the weakest, the most vulnerable above all.
It is my firm belief that the practice of civilised conflict management must be reinforced in the world of education as well. All participants in education – pupils, parents, teachers, principals, professors and students must be aware of the role of laws, that is, to enforce our rights through compliance with the laws while refraining from infringing others’ rights. The proposition endorsed over 200 years ago, stating that “all men are created equal” has to become an everyday experience.
Every society is chiefly described by the way it treats the most vulnerable, those in need of care and soul-raising examples the most, that is, children. The Office of the Commissioner for Educational Rights has established wide-ranging contacts with public and higher educational institutions as professional service-providers and protectors of rights, and with other authorities and non-governmental organisations in recent years. The system, already in place today, guarantees that the protection of rights in schools is a wide-ranging practice encompassing society in its entirety and that teachers consider young people entrusted to their care and also the parents worrying about the future of their children, as equal partners. This system ensures that teachers working in public and higher educational institutions are in the position to perform their work without any force or influence or infringement of their personalities and rights.
I hereby accept the Report of the Commissioner for Educational Rights on the undersigned day and wish him success in these activities of social importance.

May 14th, 2002 in Budapest
(signature of Dr. József Pálinkás)
Dr. József Pálinkás
Minister of Education
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OM Decree 40/1999. (X. 8.) of the Minister of Education on the Responsibilities and Rules of Procedure of the Office of the Ministerial Commissioner for Educational Rights (hereinafter referred to as the Decree on the Commissioner for Educational Rights) prescribes it as our obligation to give an account to the Minister of Education on our activities every year. We find it important to inform the public on our operations by publishing this report. Our Office began to function on December 1st, 1999. Our second report describes our activities performed during the period between January 1st, 2001 and December 31st, 2001.

 SCOPE OF AUTHORITY AND CONDITIONS OF PROCEDURES of the Commissioner for Educational Rights 

Our Office may act if educational rights are infringed or directly threatened. With respect to our proceedings, protected educational rights include rights to which participants in education, children, pupils, students, researchers, teachers, tutors, parents, and communities thereof are entitled, pursuant to Articles 70/F and 70/G of the Constitution guaranteeing cultural rights and to the acts on public education, higher education and vocational training. We may also initiate proceedings for the infringement or direct threat to other legislative provisions which set forth the contents and guarantees of rights secured in the acts specified above.
The Decree on our operation provides for two ways of launching proceedings. Proceedings may be launched, on the one hand, upon a request, when the launching of an investigation depends upon the involvement of the complainant approaching us, and on the other hand, ex officio, if the conditions specified in the Decree prevail. In the absence of the involvement of the applicant, i.e. when the application is submitted by a party other than those affected, we may not conduct an investigation, we must reject the application without any investigation on its merits. We have to act in a similar way when our Office receives an anonymous application since in this case we cannot determine whether the complainant approaching us can be regarded as an eligible person. The Decree on our operation confirms that the incapacitated or the partially incapacitated may be represented by their lawful proxies when approaching our Office. Thus for example when student rights ensured in public education are infringed, an investigation may also be launched on the basis of complaints filed by the parents; however, when rights affecting university and college students are infringed, applications filed by the parents will not be accepted. In the  case of complaints received from a party other than one who is eligible and the complaint in question draws our attention to a serious infringement or an infringement of a right affecting a larger group of citizens, or a direct threat thereof, we have the option of launching an investigation ex officio, along with the rejection of such an application.
Our proceedings are launched on the basis of written applications; therefore and with a view to the more expeditious processing of cases, we always request those approaching us to submit their complaints by mail, fax, e-mail or via our home page. Of course we devote special attention to meeting the parties concerned in person during the course of our investigation, we hear the complainants in person upon their request, and we strive to assist those contacting our Office by phone. The purpose of any information we offer is to enable those contacting us to decide –on the basis of already existing legislative provisions – whether their rights have been infringed and if yes, whether they request proceedings by our Office or another authority.
In order to enforce the principle of legal certainty and because the circumstances of temporally remote infringements of rights cannot be explored with a sufficient degree of thoroughness, the Decree on our operation resolves a timeframe for those submitting complaints. Proceedings may be launched upon an application if the infringement of a right occurred within one year before the entry of the Decree on the Commissioner for Educational Rights into force, that is before October 23rd 1999, and if the complainant files the application to our Office within 1 year, reckoned from the decision reached in public administration proceedings becoming binding or in the absence of the possibility of public administration legal remedy, from the adoption of a binding decision or action. An exception to this provision is an application, related to legislation or other legal instrument of state control, which may be submitted with no deadlines. We may launch an investigation ex officio if the legal remedy proceedings were finally concluded after the entry of the Decree into force, no other temporal constraints are set forth by the law in this instance.
Eligible parties may contact our Office if all available legal remedy possibilities have been exhausted with the exception of judicial proceedings. This scope, in addition to the possibilities of public administration legal remedy, extends to those guaranteed by educational laws. The injured party has virtually all opportunities by law to contact the head or the operator of an institution with a particular complaint. An application often has to be rejected without any investigation on the merits because the complainants have not taken advantage of the legal remedy possibilities provided for by law. It needs to be stressed that in order to resolve problems arising in educational institutions, an attempt must be made to utilise all legal remedy possibilities available within the institutions on the spot, since the dialogue, and the exchange of information between the parties concerned may itself often lead to the clarification and resolution of a conflict. Without this willingness to co-operate, the proceedings of our Office may not bear fruit,  and may not result in lasting solutions in the majority of the cases. If complainants contact us directly without taking advantage of the legal remedy possibilities, it may also happen that the timeframe set forth for such legal remedies is not met. Moreover, it is also the case that our Office may not proceed in such cases in the absence of the exhaustion of legal remedies. Our proceedings may not replace the utilisation of legal remedy possibilities provided for by law. The nature and the means of our Office lend to it an exceptional role as protector of rights.
We must reject an application without investigation of its merit if judicial proceedings were launched or a binding judicial decision was made in connection with the case. This is demanded by the constitutional principles of legal certainty and the separation of powers. A complaint is rejected if an investigation was previously conducted in the same case and the application contains no additional facts or circumstances compared to the previous proceedings. We have to act in a similar way if an application is obviously unfounded, although we have not yet rejected a complaint for this reason. In accordance with the Decree regulating our proceedings, an application may be rejected if the infringement of rights specified in the application or its direct threat is of minor importance, however, this is a tool we seldom use.
Thus, pursuant to the Decree on our operation, if an application does not fulfil any of the procedural conditions, we reject it without investigation of its merit, and if we become aware of any such circumstance in the course of our investigation, we terminate our proceedings. However, in all instances, we devote particular attention to offer sufficient information on the legal background of the situation the complainant considers injurious and on the possibilities available for enforcing their rights, to those contacting us even if we reject their application. Teachers and tutors often contact us with labour-related applications, e.g. concerning their salary scale classification, mandatory contact times, the work they may perform on the basis of their qualifications, their wage supplement for quality, or the termination of their civil servant legal relationship. These are forwarded to the Education Administration Department of the Ministry of Education with the consent of the complainant. (K-OJOG-165/2001, K-OJOG-94/2001, K-OJOG-148/2001, K-OJOG-432/2001, K-OJOG-176/2001, K-OJOG-295/2001, K-OJOG-151/2001, K-OJOG-432/2001) In all instances, we draw the attention of those contacting us to the fact that any claims resulting from a civil servant legal relationship may be vindicated in a labour action. The labour court with jurisdiction over the place of the employer will proceed in labour-related legal disputes, and statements of claims may be submitted to that court.

PROCEDURE

The Decree on our operation established a peculiar so-called conciliation process conforming to the nature and means of the Office.
If our Office detects the possibility of an infringement of educational rights – or direct threat thereof – and the application does not have to be rejected for the procedural obstacles described above, we launch the conciliation process. At the beginning of this process, we do not examine the truth of the complaint but communicate the contents of the application to the other party and request them to inform our Office on their position concerning the case. We believe that it is important to learn about the opinion of the other party involved in the complaint and about both sides of the situation regarded as injurious. This request for a statement also aims at encouraging the other party concerned in the application to examine the problem and review its position concerning the case on account of giving a response. As a result of this process, the investigation is often resolved in this initial stage: the infringement of right is remedied by the institution contacted, within its own scope of control.
Thereafter we conclude our position after comparing the statements of the parties, the documents rendered available to us, and the relevant legislation. We have to attempt to clarify the conflict or to explore any possible infringement of rights even in the case of contradictory statements by the parties, or positions that cannot be approximated. To this end, the Decree regulating our proceedings ensures the following means for us: on the one hand, it resolves the burden of proof, and on the other hand, sets up the institution of conciliation in person. In accordance with the provision on the burden of proof, the applicant is obliged to prove the facts claimed in the application, while the institution is obliged to prove the facts constituting the basis for its statement. As a consequence of the above rules, if the statements of the complainant and the institution are contradictory, and the complainant is unable to substantiate their statement, we have no option other than to end the investigation. Since the infringement of educational rights cannot be concluded on the basis of data available to us, we have to close the case.
When circumstances justify it, we invite the parties to conciliate in person. This conciliation in person is a peculiar element of our process - to explore the circumstances of the case together with the parties involved in the conflict and with our officers. Our role is to ensure the framework for an effective discussion and to highlight the legal background of the case. We organise conciliation in such a way so as to allow sufficient time for the parties to hear each other’s opinion. We request the participants to limit the discussion to issues related strictly to education and to refrain from stressing personal conflicts since only this enables the adequate exploration and assessment of events. Conciliation in person facilitates the finding of possible forms of remedy together if the infringement of a right is concluded, thus the parties involved in the conflict may contribute to resolving it. As the type of agreement reached is also up to them, they may regard it as their own. No agreement in breach of a piece of legislation may be reached, though a number of solutions can be envisaged within the legislative framework. It is our firm belief that conciliation in person increases the probability of voluntary law-abiding behaviour since a mutually-agreed position may lead to more lasting results than a decision by the authorities that is enforced by the power of law. The institution of conciliation in person offers an opportunity for the participants in education to resolve their conflicts without any harm to their dignity. Thus civilised and efficient forms of conflict management may create a need for educational institutions to set up similar forums on the spot.
It is determined on the basis of the above process whether educational rights have been infringed or not in the case investigated. 32 per cent of our cases have been closed in the absence of infringement of rights since we concluded that there was no infringement of rights or that it was possible to conclude on the basis of available information that there was no infringement of rights. Infringement of educational rights was demonstrated in 16 per cent of the cases, where the infringing party failed to remedy the infringement within its own scope of control, leading to the application of measures provided for by the Decree.
Among the given options, initiatives and recommendations is the one we use the most often. They entail no legal pressure, i.e. the institutions addressed are not obliged to implement their specifications. Our proceedings must, at all times, respect this peculiar feature demonstrated in the conciliatory nature of the investigation and in the institution of conciliation in person. The entire process must be designed to encourage the parties to adopt the contents of the initiative or recommendation emerging as a result of the process, to accept the proposed solution that was agreed with their involvement in the course of conciliation, and to implement it voluntarily, without any legal pressure.
It is important to note that in the course of this process, we always act on behalf of the injured party, who is not necessarily the same as the applicant. It was discovered in several instances that it was the very complainant who infringed educational rights, therefore we identified an initiative towards the applicant with a view to terminate the infringement of rights. 
The Decree on our operation sets forth a number of safeguards for protecting complainants contacting our Office against any disadvantage resulting from their application. This principle is stated in Paragraph (7) of Article 5 of the Decree on the Commissioner for Educational Rights in line with the constitutional right to complaints as provided for in Article 64 of the Constitution.
Pursuant to Paragraph (5) of Article 5 of the Decree, the personal data of applicants is utilised in line with the stipulations of the Act on Data Protection. Among the rules specified in the Act on Data Protection, it should be stressed that in proceedings launched upon the request of the party concerned, the consent to the utilisation of necessary data must be assumed. So we are authorised to utilise the personal data of the complainant in the course of our investigations. We may forward them to the other party but only to the extent indispensable for the processing of the case. The complainant has the opportunity to request anonymity in the course of conducting the proceedings. Our Office will, of course, handle all cases without the forwarding of data of the applicant where the identification of complainant is not necessary. Therefore the request for anonymity carries particular significance when an investigation may not be conducted without forwarding the personal data of the complainant. In these instances, applicants are informed that a request of this nature will hinder the processing of their case and are asked whether they waive their request for anonymity in the light of this circumstances. Pursuant to Paragraph (2) of Article 10 of the Decree on our proceedings, personal data of natural persons involved in the cases may not be included in this Account either.
The Decree states that applicants are entitled to the same protection as reporters of matters of public interest. As a result of this provision, Article 257 of the Penal Code offers protection to complainants contacting us, the said Article orders the penalising of those taking discriminating measures against reporters of matters of public interest because of their reports.
The rules of our operation ensure the prevention of other authorities learning about the complaints we receive even if our Office has no jurisdiction for conducting the investigation. In accordance with the Decree, we inform the complainant on our lack of jurisdiction and identify the agency with proper jurisdiction. Pursuant to this provision, no case may be transferred to another authority without the knowledge and consent of the complainant.


OPTIONS FOR MEASURES

If in the course of our investigation, we detect the infringement of educational rights or direct threat thereof, we may use an initiative or a recommendation as mentioned above. We contact the infringing institution with the initiative and the superior agency of the institution with the recommendation, and request them to terminate the infringement of right or direct threat thereof. Both the initiative and the recommendation are peculiar measures since as opposed to decisions by authorities, they have no binding force, and the institutions addressed are not obliged to implement them. The Decree sets forth an obligation of responding with a set timeframe since the institution must notify our Office on its position concerning the initiative or the recommendation, and on the measures it  has taken on the basis thereof, within 30 days.
As a result of the obligation of the institution addressed to respond, our proceedings do not end with the communication of an initiative or a recommendation. Legislative provisions are indeed designed to continue the professional dialogue between the educational institution and our Office, and to enable both parties in this dialogue to explain the arguments supporting their positions. The measures could not succeed in fulfilling their functions in any other way since, in the absence of binding forces, the institutions must truly ascertain the adequacy and legality of the proposed solution. This is the only way to achieve the voluntary implementation of the recommendation or the initiative by the institutions, and their ensuring that no similar infringement of rights taking place in the future. The Decree on our operation also offers an opportunity for us to withdraw or modify a previously proposed initiative or recommendation as a result of this dialogue, if the arguments of the institution addressed are convincing. This did not happen in 2001 at all. The efficiency of measures is demonstrated by the fact that last year, we used initiatives or recommendations on 51 occasions, and the institutions addressed did not refuse our position described therein in a single instance.
Educational rights may not only be infringed by decisions or measures of institutions adopted on a case-by-case basis. In 2001, we concluded three instances when it was  possible to trace back the infringement of protected rights or direct threat thereof, to the shortcomings of legislation or other legal instruments of state control. In these instances, we took advantage of the opportunity to propose the issue, amendment or annulment of a piece of legislation or other legal instrument of state control to the Minister of Education in order to avoid or eliminate the infringement of rights. The Minister of Education accepted the proposal of the Commissioner for Educational Rights in all three instances.
The Decree also resolves that we contact the authority empowered to proceed, make a report or lodge a complaint if we become aware of any infringement of rights. Over the last two years, we were asked to hold the infringing party liable under the criminal law in two applications, which we forwarded to the investigating authorities with jurisdiction in such matters.

OUR POSITION CONCERNING EDUCATIONAL RIGHTS

Pursuant to Paragraph (1) of Article 1 of the Decree on the operation of our Office, we are responsible for participating in the facilitation of the rights of educational participants in the widest range possible beyond complaints processing and the conciliation process described above. Our Office receives a number of applications in which applicants request us to identify our position instead of investigating an infringement of educational rights or conducting our proceedings. Applicants often wish to decide whether to contact our Office later on with a complaint on the basis of our position. Our opinion may assist the stakeholders in finding a way to enforce their rights on their own.
When answering applications of this kind requesting information, we may not depart from our approach of basing our position concerning the infringement of educational rights on a full knowledge of the facts and a hearing of all parties concerned. Thus our opinion, formulated as a result of such applications, may not substitute our opinion identified following the conduct of a conciliation process upon a complaint. Bearing this in mind, we may only offer the information requested if there has already been a position taken by the Commissioner for Educational Rights with respect to the subject or if the question from an  applicant can be answered in a straightforward way on the basis of available information and legislation.

RAISING AWARENESS OF OUR ACTIVITIES 
AMONG EDUCATIONAL PARTICIPANTS

Our Office has the opportunity of informing the public, while complying with procedural guarantees. In addition to the publication of the annual account on our activities, we inform the public on a regular basis through the printed and the electronic press; through studies, presentations and information  which is published in several press products on our work, case categories and experiences.
In order to enable the participants of education to take advantage of the opportunities offered by our Office in the widest range possible, we strive to raise the awareness of our proceedings through various means. As of March 15th, 2001, our Office has Internet access in Hungarian and in English at www.oktbiztos.hu, where key information is available in the languages of national and ethnic minorities in Hungary. This site offers our annual report, information on our programmes and events, our officers and contact details. We have provided a number of international organisations with our report for last year, which has also been translated into English. In order to ensure access to the proceedings of our Office for the blind and the sight-impaired participants of education, a summary information bulletin on our activities and our report for the Year 2000 has also been produced in Braille versions.
In 2001, two-day off-site office administration sessions were organised in Pécs and in Békéscsaba, where forums offered an opportunity to meet teachers, pupils, parents, and university and college students. In both cities, an open complaints day offered a place and time for local residents to meet the Commissioner for Educational Rights in private, to bring forward their complaints in person, and to ask questions related to education. If a complainant attending these events decided in the course of private meetings to initiate proceedings at our Office, the complaint was recorded in a protocol and our proceedings were launched accordingly.
Our Office was again present this year at the Pepsi Island Festival, a major event, where those interested were welcomed in our own booth, in the street of non-governmental organisations, every day during the Festival. The visitors to the island had the opportunity during this one-week festival to contact us with matters of educational law, which we attempted to answer right on the spot, whenever this was possible. Those interested, had the chance to complete tests designed for various types of institutions to assess their knowledge of law, the results of which were evaluated with the help of our officers.
The Commissioner for Educational Rights and his officers were invited to numerous conferences at home and abroad to give presentations, all of which we were able to accept. The growing international recognition of our Office is signalled by the presentation given by the Commissioner for Educational Rights in Stockholm, at the UNICEF conference which was preparing the UN general assembly on children’s rights, and the recommendations identified by him being put forward to the general assembly. Our Office was admitted to the membership of the community of ombudsmen by the European Institute of Ombudsmen, the Commissioner for Educational Rights was invited to the 6th European Conference of Ombudsmen.


INDIVIDUAL AREAS OF EDUCATION

In the period between December 1st, 1999 and December 31st, 2000, we received 630 applications. We acted in slightly more in 2001, 633 cases, including 354 applications from participants in public education, 221 in higher education, 19 in vocational training. 39 applications were classified in the “Other” category, including cases related to language schools and courses. When comparing the figures from those two years, we see that the number of applications related to public education decreased somewhat, while more complaints were received from the area of higher education. The increased awareness of the home page and e-mail address of our Office is indicated by the fact while only 5 per cent of all complaints were received by e-mail in 2000, this figure was over 30 per cent in 2001. Electronic mail systems are typically used by the young people, this is also connected with the change that while in 2000 20 per cent of complaints was put forward by pupils and students, this ratio grew to 35 last year.
The number of initiatives and recommendations identified by the Commissioner for Educational Rights increased substantially. In 2000, 35 and in 2001 51 initiatives and recommendations were made. These measures have been accepted by the stakeholders, with one exception. Three proposals for legislative drafting were identified in both years, the Minister of Education accepted all of them. (See the statistical figures of our cases in the appendix to this Account.)
The number of applications related to vocational training was a long way below those from the other two areas of education. The reason for that is that these cases were classified as being related to vocational training only if they were solely related to this area of education since the majority of the provisions set forth in the Act on Public Education and its implementing regulations are also applicable for vocational training institutions. Two key elements in the activities of our Office in the Year 2001 comprised the protection of the rights of participants in public education and in higher education.
Our role in those two areas of education displayed different features. Our activities pursued in order to enforce higher educational rights are equivalent to the classic role of an ombudsman. These cases have primarily focused on the law applications and case-by-case decisions of universities and colleges. The autonomy of higher educational institutions entails the power to regulate several proceedings within their own system of norms. Their decisions and measures are characterised by the written form of communication, therefore the documents offered a sufficient basis for formulating our position in the majority of our investigations. The investigation of cases related to public education concentrated more on the conciliatory nature of our proceedings than in higher education. The decisions and particularly the measures of public educational institutions are less characterised by the written form of communication, their internal norms are often combinations of pedagogical and legal components, and are not in line with regulations of a higher level. Therefore conciliation, in addition to remedying the particular infringement of rights, aimed at facilitating the co-operation between each educational participant, both in the specific case and in the future.
Both areas of education have several characteristic features contributing to the difference of the role our Office played. The number of educational participants and the nature of their contacts vary. The subjects of public educational legal relationships are the pupils, the parents, the teachers, the heads of institutions, the operators and ultimately the state. Public education participants also have one-on-one relationships, which are characterised by mutual interdependence, and all this has substantial influence over the enforcement of rights. These interdependencies result not only from educational but also from labour law legal relationships. The impact of a closed community may not be neglected either, since educational participants in this community are inherently dependent on each other as a result of mandatory schooling. It is also an important point to consider that one group of public education participants is more vulnerable than the others. Children, the pupils, are less able to enforce their rights and more exposed to infringements of rights. Children’s rights may only be enforced fully if adults play an active part in the process. On the contrary, higher education participants are capable adults, whose behaviour and enforcement of rights are typically not influenced by interdependencies. The system of relationships can be described as simpler in higher education. Students maintain a relationship with the institutions, and the institutions with the state in a legal relationship based on higher educational legislation.
The nature of public and higher educational rights protected by our Office also varies. In public education, we also have to proceed in order to protect the fundamental rights of each educational participant provided for in the Constitution and confirmed in the Act on Public Education since by their nature they become vulnerable in a system of mutual interdependencies. Conversely, applications from higher education have almost always been limited to rights directly related to this area of education. Real or presumed infringements of rights related directly to education primarily occur at the beginning (related to admissions) and at the end (obtaining a degree) of studies in higher education; applications submitted during the course of studies are mainly related to payment obligations. In public education, however, the parties concerned contact us with their questions and complaints equally at the beginning, during and at the end of their studies.
The following is an account of the applications received by our Office by describing the typical case types according to the three main areas of education ‑ public education, vocational training, and higher education.


PUBLIC EDUCATION

PREVALENCE OF PERSONAL LIBERTIES

The personal liberties of public education participants are fundamental constitutional rights that are confirmed in the Act on Public Education among the first of the rights of educational participants by repeating the provisions of the Constitution in consideration of their importance. These rights are particularly vulnerable in the world of mutual interdependencies of schools; the co-operation and legal awareness of educational participants are indispensable for their prevalence. With a view to the importance of personal liberties and the large number of applications related thereto, our Office pays particular attention to protection thereof. As a result of the foregoing, a separate part of this Report is devoted to our cases related to these rights.
Educational participants have often contacted us protesting the infringement of their rights to human dignity, privacy and protection of personal data or inquiring about the scope of these rights. The right to human dignity is a fundamental constitutional right to which everyone – including every educational participant ‑ is entitled, including the prohibition of the corporal punishment of pupils, physical cruelty to teachers and parents and humiliation of public education participants. All educational participants are entitled to the right to human dignity regardless of their age or whether they are in breach of any of their obligations.
Pursuant to Paragraph (2) of Article 10 of the Act on Public Education, the personality, the human dignity and the rights of children or pupils must be respected, and they must be protected against physical and mental abuse. Children and pupils may not be subjected to corporal punishment, torture, cruel or inhumane punishment or treatment. Our Office received several complaints from parents protesting against their children being subjected to corporal punishment. It is our position that the most severe infringement of rights that may take place inside an educational institution is physical abuse. 
If the use of corporal punishment is substantiated, we always draw the attention of the heads of institutions, in our initiative addressed to them, that the use of corporal punishment by a teacher may entail the initiation of disciplinary proceedings and may even constitute a crime. We also inform the heads of institutions that pursuant to a decision of the Supreme Court, teachers may not use corporal punishment against children under their education and supervision; in such an instance, the disciplinary offence committed by the teacher is of such scale with which even the most severe disciplinary action may be proportionate. (BH 1998. 53.)
Parents have informed our Office in several complaints that their children were physically abused by their fellow students in the school. Pursuant to Paragraph (1) of Article 10 of the Act on Public Education, students have the right to education and teaching in a secure and healthy environment within the educational institution. Paragraph (5) of Article 41 of the Act states that the educational institution must provide for the supervision of students entrusted to them.
On the basis of parents’ complaints, we have expressed in our position that, arising from the legislative provisions governing supervision, teachers are obliged to make all efforts in order to prevent conflicts that may lead to fights or abuses among the students. (K-OJOG-226/2001, K-OJOG-572/2001)
Pursuant to Paragraph (1) of Article 19 of the Act on Public Education, in connection with their positions, teachers are entitled to the right to be respected as members of the teaching staff, and to have their human dignity and personal rights respected. Our Office received complaints informing on the abuse of teachers. 
A head of institution requested a position concerning the following problem. One of the school’s students misbehaved and disturbed teaching during a physical education class. He was reprimanded for his behaviour by both his teacher and the head of the physical education department. The father of the student in question then visited the school and severely beat both teachers. The student himself took part in assaulting the physical education teacher. Disciplinary proceedings were brought against the student. The principal requested our position on whether the student may be suspended from school for the period of the disciplinary proceedings with a view to the severity of the action. We established that the intensive physical abuse of a teacher is such a severe and delinquent breach of obligations that allows for the launching of disciplinary proceedings, still the student may not be suspended until the conclusion of the proceedings. We had no jurisdiction over the elements of the case raising criminal law liability, therefore we only informed the principal that the assaulted teachers may lodge a penal complaint since this crime is punishable only upon a private initiative. (49228/2001) 
We informed stakeholders, often teachers,  in several of our cases, in connection with their rights to privacy and to the protection of personal data.
The scope of Codes of Conduct extend to life within the school and to school events organised outside the school. Beyond this, Codes of Conduct may not resolve any rules governing the life of students outside the school.
We informed an applicant on a request that, pursuant to Paragraph (7) of Article 40 of the Act on Public Education, Codes of Conduct resolve rules related to exercising students’ rights and duties set forth in legislation, to the order of student work within the school, to the order of curricular and extracurricular activities, to the use of school premises and areas. The legislation gives a complete list of the areas to which the scope of Codes of Conduct extend. This is confirmed in Paragraph (2) of Article 6/A of MKM Decree 11/1994 (VI. 8.) of the Minister of Culture and Education, which resolves that Codes of Conduct must define the protective and preventive requirements students must comply with during their stay in the school. In line with the foregoing, Codes of Conduct may resolve rules concerning life in the school (including moving around between the various locations of school life from arrival to legal departure) and school events organised outside the school. Any school regulation governing the conduct of students at home, in public, in public or private institutions, entertainment premises, visits as guests, at any other location during vacation or outside the school is in breach of the law, since established in the absence of regulatory authority. (K-OJOG-554/2001)
Private relationships or friendships between a teacher and one of the teacher’s students above the legal age of majority may not result in any sanction under educational laws. 
A student above the legal age of majority inquired about the possibility of any discrimination as a result of a closer-than-usual friendly relationship with a teacher. The consideration of any relationship between a teacher and one of the teacher’s students above the legal age of majority is not a question of law but a question of ethics; therefore we were not in the position to establish a position. However, we  informed this student that the institution has no authority to terminate the legal relationship of either the pupil as a student or the teacher as a civil servant as a result of this relationship. The Act on Public Education and the Act on the Legal status of civil servants Act XXXIII of 1992 on the Legal status of civil servants. both enumerate the instances resulting in a termination of the legal relationship of students or civil servants. It is at the discretion of the disciplinary panel in both instances to adopt a decision in the course of the disciplinary proceedings resulting in the termination of the legal relationship. The imposing of these penalties are, however, subject to the teacher breaching an essential obligation arising from their legal relationship as a civil servant delinquently or to the student breaching their obligations severely and delinquently. A friendly relationship between a teacher and a student may not constitute a disciplinary offence since it may not be regarded as a breach of obligations in itself. The mere fact that a close relationship has evolved between a student and their teacher does not give grounds for suspension from school or for dismissal. (K-OJOG-532/2001)
It was a question raised in several cases as to whether a teacher has the right to search students’ clothing and personal belongings or to subject them to blood testing. The right to privacy and personal safety is a liberty to which all are entitled. Not even a crime or an established suspicion of offence committed by a student may waive these rights, and only the authorities empowered in a piece of legislation may search the personal belongings of a student and only if complying with the applicable safeguards on such proceedings. In order to establish the facts, the persons appointed by the school may employ the actions enumerated in the Act on Public Education as a disciplinary authority (e.g. individual or collective hearing, trial, obtaining and assessing proofs in co-operation with the student), yet a teacher may not search a student’s clothing and personal belongings even within this scope. Students’ rights may only be limited temporarily, proportionately and to the extent required within a very limited scope set forth by law (e.g. justified defence, emergency) when others’ personality, assets or public interest is impaired or directly threatened.
We informed a teacher upon request that with a view to the above, a teacher in general does not have the right to check the contents of a student’s bag regardless of an established suspicion. In this regard, a teacher is governed by the same rules as any other person. (K-OJOG-551/2001)
An applicant requested the opinion of our Office on Codes of Conduct provisions whereby the person appointed by the principal may, in case of the suspicion of a disciplinary offence (e.g. possession of tobacco products or alcoholic drinks, consumption of illegal substances), check students’ bags and clothing, and may instruct a doctor to make a blood test. According to the Codes of Conduct, these measures are subject to prior consent of the parent over the telephone, if a parent withholds this consent, the reaching of an agreement on the pursuit of studies in another school may be initiated. It is our position that the “searching” and “medical testing” described above may only be applied by the agencies set forth in legislation and within the framework of proceedings set forth in legislation. The principal or the person appointed by the principal does not have this power even if a parent consents to this; the principal or the person appointed by the principal may commit a crime by using these measures. The principal or the person appointed by the principal may only initiate the appropriate proceedings – whether they be disciplinary, offence or penal – within which the agencies set forth in legislation may use measures of this kind during the particular proceedings. With a view to the foregoing, the provisions of the Codes of Conduct referred to and any application of the measures specified therein infringe students’ rights, students may not be obliged to tolerate them, and refusal of them may not entail any discriminatory consequences. If the disciplinary liability of a student is established in the course of disciplinary proceedings complying with legislation and discarding the above measures, the disciplinary penalties set forth in Paragraph (2) of Article 76 of the Act on Public Education may be applied, and no other sanction may be imposed on the student. Since the penalty of “initiating the reaching of an agreement on the pursuit of studies in another school” as regulated in the Codes of Conduct as a penalty is not included in the act, therefore it may not be applied following the disciplinary proceedings. (K-OJOG-114/2001)
We examined the prevalence of teachers’ and students’ right to protection of personal data in a number of our cases, e.g. in connection with producing school home pages.
We informed a teacher upon request on the legislative provisions governing the inclusion of teachers’ and students’ personal data on a school’s home page. Pursuant to Article 3 and to Paragraph (2) of Article 83/B of the Act on the Legal status of civil servants, the name, position, ranking and description of employer of a teacher employed as a civil servant may be disclosed without prior knowledge and consent of the teacher. Other personal data of teachers employed as a civil servants, including their photographs, and all personal data of teachers not employed as civil servants, and of students, may only be disclosed upon consent of the person concerned in accordance with Paragraph (3) of Article 3 of the Act on Data Protection. In any request for such consent, the exact purpose of data management must be specified and data may not be disclosed for any other purposes. Consent must be voluntary and may be subsequently revoked at any time; in this case, the data of the person revoking their consent must be removed. This consent may be given by the lawful representative of an incapacitated person; the consent or subsequent approval by the lawful representative of a partially incapacitated person is required. In practice, this means that such consent may be given by the parents of students who have not yet turned 14 years of age, while the consent of students between the age of 14 and 18 require approval from their parents. (K-OJOG-93/2001)


PREVALENCE OF RIGHTS DIRECTLY RELATED TO EDUCATION

Rights following from academic freedom
Articles 70/F and 70/G of the Constitution provide for the right to education, the freedom of learning and teaching. The Constitution states that the Republic of Hungary ensures the right to education for its citizens. This is implemented through the extension and generalisation of public education and culture, free and mandatory elementary schooling, secondary and tertiary education available to all on the basis of their aptitude, and through financial support to those receiving education. The Republic of Hungary respects and supports the freedom of scientific and artistic life, the freedom of learning and teaching. The legislation regulating the system of public education, the Act on Public Education and its implementing regulations are designed to enforce these fundamental constitutional rights.
The legal provisions implementing the right to academic freedom, on the one hand, ensure the right to free choice of educational institutions and forms of learning, and on the other hand, the opportunity for the student to select the subject to study and the teacher tutoring the student. From the point-of-view of the teacher, the right is provided,  that the teacher may teach with the methods and on the basis of textbooks chosen by the teacher. Of course, the exercise of these rights has its constraints, which may not be discarded. These constraints follow partly from the prohibition of breaching constitutional rights and partly from meeting the obligation of mandatory schooling.
Parents are entitled to the right of free choice of educational institutions. The right of free choice of school empower parents to choose a nursery school, a school, or a dormitory hostel for their children in line with their aptitude, abilities, interest, religious and ideological beliefs, national or ethnic affiliation. Thus, parents may submit an application for admission of their child to any school they wish, within the territory of the Republic of Hungary, and the principal of that institution will decide upon the admission of the child. The maintainer of the institution may not limit this decision of the principal in any way, it may only determine, through the budget, the number of classes launched by the particular school in a particular year. When determining this number, the operating local government adopts its decision with consideration given to the number of children of schooling age within the particular enrollemnt area. The head of the school must proceed in line with the Act on Public Education when making admissions decisions. The head of the school may specify admission criteria, which, however, may only be academic criteria. Place of residence may not be specified as an admission criterion.
The principal of a music school requested a position on whether the local government may amend its charter to allow only local residents to attend the school. We informed the principal that the right to choose one’s school is one of the most important educational rights, upon which the freedom to study relies. It is our position that this right of the parent is infringed if certain children may, by definition, not apply for a school, because they are prevented in this choice by a decision of the body of representatives of the local government. If in accordance with a decision of the operator, the heads of institutions must a priori reject students residing outside the “catchment area” of the school, the right to free choice of school is infringed. Therefore it is our position, that the admission criteria of a public educational institutions may not include the place of residence. Local governments may not limit the right of parents to a free choice of school and may not limit the powers of the head of a public educational institutions in the course of deciding the admission of students. (K-OJOG-271/2001)
Students have the right to choose the teachers teaching different subjects in the course of their studies, whenever possible.
A parent contacted us because their child was not satisfied with the teacher teaching them a language course. In the particular class, language learning was offered in separate groups and the complaining students wished to study in the other group. Since the right to free choice of teacher may only be exercised with reference to the school’s possibilities, the infringement of educational rights may not be established if the principal does not fulfil an application in this regard. (K-OJOG-627/2001)

The Act on Public Education offers students an opportunity to choose the subjects which they wish to study in the course of their studies within the scope provided for in the framework curriculum, the pedagogical programme and the regulations of the upper secondary school leaving examination. It is the parents’ right to request – under the conditions specified by the educational institution – the possibility of their children taking non-mandatory lessons or to initiate the offering of such lessons.
Several parents protested that their children were not allowed to learn a foreign language as an option. In spite of their repeated requests, students were only allowed to choose drama or health. Since the right to choose curricular lessons may again be exercised only in line with the school’s possibilities, the infringement of educational rights could not be established. (K-OJOG-442/2001)

In addition to the freedom of learning, the Constitution also stipulates that the Republic of Hungary respects the freedom of teaching. This fundamental constitutional right is discussed in the Act on Public Education, when it ensures the rights of teachers, among others, to choose the knowledge, the scope of the field of knowledge, the methods of education and teaching, the textbooks, teaching aids and courseware used, to work in accordance with their ideological views and values, and to take part in planning and evaluating the educational and pedagogical programme of the educational institution as a member of the teaching staff. These rights offer a great degree of freedom to teachers in organising and performing their educational and teaching work. However, these rights may not be exercised without constraints.
Teachers may not force or cause children and students to accept their ideological views and values. They are limited in their freedom by the obligation to choose the scope of the field of knowledge on the basis of the local syllabus since education takes place in the institutions on the basis of a local syllabus agreed as part of the pedagogical programme, which incorporates the subjects offered in each year (grade) of the school, the mandatory and optional curricular activities and their number of lessons, the prescribed field of knowledge and requirements, the principles of selecting applicable textbooks, teaching aids and courseware. Teachers may exercise their right to select applicable textbooks, teaching aids and courseware only under certain constraints, based on the local syllabus, by requesting the opinion of the professional staff.
A teacher asked whether the threat of the principal of the school was justified whereby a written reprimand would be imposed in case of failure to deliver syllabuses for the purpose of checking and duplicating. We informed the complainant that the scope of responsibilities of the heads of public educational institutions include the control and checking of educational and teaching work. Pursuant to the Decree on the operation of educational institutions, the organisational and operating regulations of the educational institution are to resolve, among others, the procedures of internal control of pedagogical work. Thus if the organisational and operating regulations of the school specify the obligation of submitting syllabuses, then the principal may request and duplicate them for the purpose of checking. (K-OJOG-560/2001)
The right to choose methodologies is part of the autonomy of teachers.
A principal, the parents concerned and the teacher also contacted our Office due to conflicts which arose in connection with the teaching methodologies of a teacher. As a result of the expert investigation ordered by the principal in the case, we established that the methodologies used by the teacher did not conform to the pedagogical programme of the school. We established that the discarding of the pedagogical programme results in the direct threat of infringing the right of students to receive an education meeting their aptitude. This may be regarded as a severe offence entailing the disciplinary liability of the teacher. The principal remedied the threat of infringement of rights within their own scope of control. (K-OJOG-147/2001)
The right to choose the educational methodology is limited by the obligation of their compliance with the pedagogical and the educational programme. Thus a pedagogical methodology in itself may not be evaluated, it must be referenced to the objectives of the pedagogical programme in every case. And the pedagogical programme must comply with legislation at all times.

Absence
Our Office receives a number of applications in connection with absence from classes. The Act on Public Education and its implementing decree tell little about what can be regarded as absence, i.e. the specification of the contents of this legal institution is missing from the relevant legislation. However, the legal consequences of absences are rather severe, therefore it is important to clarify what this idea stands for. Pursuant to the decree, if a student misses a lesson or a dormitory session, he or she must bring a note on their absence. The provisions governing the excusing of the absence of a student must be resolved in the organisational and operating regulations of the educational institution. Thus, two aspects follow from the wording of the legislation: on the one hand, every time a student misses a class, it is regarded as an absence; on the other hand, an act may only be regarded as an absence if the student is missing a class.
Parents indicated in a number of complaints that the Codes of Conduct in the school of their children contained stipulations regarding the exceeding of a certain number of latenesses as unexcused absences. However, on the basis of the above, being late for a class may not be regarded as an absence. Therefore the stipulation of the Codes of Conduct in this regard are injurious, students who are late must be sanctioned with other disciplinary actions. Thus we have informed the parents that if a provision with similar contents is found in the Codes of Conduct of a school, students and parents have the right to suggest the amendment of the Codes of Conduct.
The unlawful stipulation described above threatens additional educational rights. Unexcused absences entail severe legal consequences pursuant to legislation since Paragraph (3) of Article 75 of the Act on Public Education states that the legal student relationship of a pupil ceases – save for pupils of mandatory school age – if that pupil was absent from the mandatory sessions of the school in excess of the time set forth in legislation.
A student contacted us because their student legal relationship was terminated due to the number of unexcused absences from lessons. Part of these unexcused lessons resulted from latenesses since the Codes of Conduct contained a rule that exceeding of a certain number of latenesses entails unexcused absences. In the particular case, we initiated the amendment of the provision of the Codes of Conduct concerning students who are late for class, in a way defining the consequences of being late for classes in compliance with legislation. The initiative was accepted. (K-OJOG-196/2001)
A similar issue is raised by students being sent out from classes. The consideration of misbehaviour of students in a class is a complex issue since this not only constitutes the non-fulfilment of a student’s own obligations, but also disturbs the appropriate conduct of a class, hinders the prevalence of fellow students’ right to learning and the performance of work by the teacher. Therefore it is reasonable not to leave such behaviour, constituting a breach of obligations, without consequences. However, sending out may not be used as a sanction. It is our position that sending out may only be used if it is necessary in order to protect others’ rights or the student’s other rights. We believe that a student may not be sent out from class for the mere absence of equipment, thus it may not result in either excused or unexcused absences. In any given instance, it is the right and obligation of the teacher to decide whether a student should be sent out or not. We believe that being sent out from class may only limit the right of a student to take part in a lesson as long as it is necessary. That is, no matter in what minute of the lesson is a student sent out, it may not last automatically until the end of the lesson. At the same time, the supervision of the student sent out must be ensured.
A principal asked our Office to examine a few points in the organisational and operating regulations of the institution because they might have infringed some of the students’ educational rights. The organisational and operating regulations stipulated that if a student fails to meet their obligations in spite of a warning, the teacher might send them out from class. If this happens before the 30th minute of a lesson, then it will be marked in the diary as an excused absence. The organisational and operating regulations elsewhere resolved that if a student fails to bring the equipment set forth in the local syllabus of the particular subject to a lesson, then they might have to spend the lesson at a location and in a manner determined by the teacher teaching the particular subject, while this absence will be marked in the diary as an excused absence. We informed the principal that we found the provisions of the organisational and operating regulations injurious in line with the above. (K-OJOG-227/2001)
It is apparent from the above cases that the lack of a definition of absences threatens the enforcement of students’ rights, therefore we brought a legislation-drafting proposal to the Minister of Education in 2002.
Legislation resolves the justification of an absence from a class as a primary obligation. If an absence is not justified, it will be regarded as an unexcused absence. Excused and unexcused absences partly entail different consequences. The act attaches the most severe legal consequence to the unexcused absence of students above mandatory schooling age since the student legal relationship of a student above mandatory schooling age ceases if absent from more than 30 lessons without justification, provided that the school warned the student or the parent of a minor student about the consequences of unexcused absences in writing on at least two occasions. It is a safeguard that parents must be notified twice if the number of unexcused absences increases since a parent will only be in a position to meet their responsibilities related to the teaching and education of their child if they receive proper information.
The student legal relationship of a student contacting our Office ceased because the number of unexcused absences exceeded 30. We concluded that the termination of the student legal relationship took place in contradiction with the legislative stipulations since the institution failed to meet its notification obligation. Therefore we turned to the head of the institution with an initiative for the school to ensure the restoring of the student legal relationship and to enable the student to meet their study obligations prescribed for the 2000-2001 academic year before commencing the new academic year. The principal accepted our initiative and provided an opportunity for the complainant to demonstrate their knowledge at as repeat examination. (K-OJOG-196/2001)
A student missed a large number of lessons in the first two months of the 2000-2001 academic year without any justification, therefore their student legal relationship was terminated. The parent was only informed in the month of November that their child had 28 unexcused lessons. We concluded that the school met its notification obligation of two occasions as stipulated by legislation. However, the student was of mandatory schooling age at the time of the first unexcused lesson, therefore the school should have notified the parent upon the first unexcused absence according to the legislation. The institution failed to do so, thus – since the student had been studying in another school since then and was not willing to return – we turned to the head of the institution with an initiative to pay the utmost attention in every case to the fulfilment of the notification obligation in connection with unexcused absences. The school accepted our initiative. (K-OJOG-269/2001)


Disciplinary liability of students, disciplinary measures
The behaviour of students in breach of their obligations may entail various legal consequences. In the case of students breaching their obligations severely and delinquently, disciplinary proceedings should be launched. If the action of a student does not attain the level necessitating the launching of disciplinary proceedings, then it may lead to the application of disciplinary measures. Disciplinary proceedings are regulated in detail by law, the forms and principles of application of disciplining measures must be included in the organisational and operating regulations of the school or dormitory hostel.
We were contacted on several occasions protesting the conduct of disciplinary proceedings.
A parent protested against the course of disciplinary proceedings brought against their child and the manner of notification on the disciplinary proceedings. The applicant reported that the official notification sent by the school specified December 7th as the date for the hearing. However, the disciplinary hearing was held on November 30th without their knowledge and presence. Pursuant to the Act on Public Education, the parent of a minor student must be invited to the disciplinary hearing. In the absence of a proper notification of the parent, no disciplinary hearing may be held. With a view to the above, we approached the head of institution with an initiative to conduct disciplinary proceedings in compliance with legislation in the future, since the particular pupil was not a student of the school anymore at the time. The principal accepted this initiative. (K-OJOG-50/2001)
A parent contacted our Office to protest against the course of a disciplinary hearing conducted against their child. We established that the head of the institution was present during the hearing legally since the hearing was in no way closed. However, the principal – who was not a member of the disciplinary panel ‑ acted unlawfully when they disturbed the course of the hearing with their remarks, and  thus jeopardised the impartial decision-making of the panel. Since in the course of the disciplinary proceedings a decision was reached on terminating the proceedings, we did not identify any initiative with a view to the lesser significance of the infringement of rights. We, however, informed the principal on the rules of disciplinary proceedings in order to prevent any infringement of the provisions governing disciplinary hearings in the future. (K-OJOG-332/2001)
When examining the applications related to disciplining measures, we established the infringement of educational rights on several counts. It is important that these measures may be applied to sanction breaches of obligations related to the student legal relationship.
A teacher inquired as to whether a disciplinary warning may be applied as a sanction by the school for the inappropriate behaviour of a student at a football match. We informed the teacher that if the district football match had not been a school event, then the application of any sanction by the school would violate the law. (K-OJOG-569/2001)
Disciplining measures must be enumerated and the principles of their application must be set forth in the pedagogical operational regulations of the educational institution. The mere fact of the inclusion of a measure in the organisational and operating regulations does not render its application legal. The organisational and operating regulations may not contain disciplinary measures infringing educational rights as a consequence of the behaviour of students in breach of their obligations. We have already mentioned the illegality of sending a student out from the class as a disciplinary measure which was included in pedagogical operational regulations. (Case K-OJOG-227/2001 in the Chapter on Absences)
We were contacted many times with protests at the illegality of measures by teachers or schools for disciplining purposes. We concluded that sending a student home may not be applied as a disciplining measure.
A parent protested that their son was sent home from a class by one of his teachers because of his misconduct. In the particular case, we established the infringement of educational rights since the student was sent home from the school when he was under the supervision of the school according to a statutory provision. Therefore we approached the principal with an initiative to take the necessary measures to prevent a similar incident happening in the school in the future and to ensure, in compliance with the statutory requirements, the supervision of students entrusted to him. The principal accepted our initiative. (K-OJOG-137/2001)
In several of our cases the refusal to hand over students’ school certificates was used as a disciplinary measure by the school. It was clearly established in these cases that the institution acted illegally when refusing to deliver the certificate to the student at the time of handing out the certificates. With a view to the above, we approached the head of the institution with an initiative for the school to refrain from refusing to hand out school certificates for any reason. Our initiative was accepted in all cases. (K-OJOG-296/2001, K-OJOG-299/2001, K-OJOG-337/2001)

Termination of student legal relationship
The student legal relationship may only be terminated in the instances regulated and in the manner prescribed in the Act on Public Education. Any departing from these provisions of the Act on Public Education is only allowed in case of institutions operated by entities other than local governments and state agencies. If a school fails to comply with such safeguarding provisions, it will lead to the infringement of educational rights in all instances. 
A parent requested our position in the case of their child. The teachers penalised misbehaving students with black dots. The parent was told in the school that after five more black dots, they would have to transfer the child to another school. We informed the parent that, pursuant to legislation, the student legal relationship of their child might not be terminated this way. 
  
(K-OJOG-631/2001)
Pursuant to legislation, the student legal relationship of students beyond the mandatory school age ceases if they are absent from more than 30 lessons without excuse. In a previous section on absences, we have already demonstrated that the condition of the termination of a student legal relationship is the school meeting its notification obligation. If it fails to do so, the termination of the legal relationship infringes educational rights. (K-OJOG-196/2001, K-OJOG-269/2001, K-OJOG-254/2001)
It followed from the applications received by our Office that a situation may once in a while arise where a student is unable to meet the – academic or other – requirements of the school, and so the teachers advise that they continue their studies in another institution. If the parent accepts the school’s arguments, then they may decide to find another school for their child. If, however, the parent decides to discard this option, then the school may not terminate the student legal relationship one-sidedly. It happens quite frequently that the principal of the school advises the parents of misbehaving students to find another school for their child. The infringement of educational rights may be demonstrated if the free will of the parent might not prevail in the course of decision-making but the school uses pressure in one way or another. The most frequent form of this pressure is when the head of institution decoys the parent into terminating the student legal relationship by threatening the parent with the use of disciplinary measures against the child and by ultimately terminating the legal relationship in the course of disciplinary proceedings. Principals usually succeed in removing students with behavioural problems by convincing the parent that it would be more advantageous for their child if the child’s progress had not been hindered by the use of disciplinary measures or by the imposing of disciplinary penalties.
A parent contacting our Office was warned on several occasions because of the behavioural problems of his child. At the end of the academic year, the principal told the parent to find a new school for the pupil in accordance with the decision of the teaching staff. During our investigation, the student was enrolled in another institution, from where he did not wish to return. We notified the principal that they must proceed in compliance with legislation when terminating a student’s legal relationship in the future. (K-OJOG-391/2001)
Parents protested against the way their children were expelled in several other cases. 
[K-OJOG-17/2001, K- OJOG-31/2001, K-OJOG-137/2001, K-OJOG-153/2001, K-OJOG-456/2001, K-OJOG-572/2001] Expulsion, although having no legally binding force, may exert substantial influence on a parent since the positions of the parent and the principal acting for the school are quite different. In such instances, parents have no bargaining position since they want the best for their child and do not want their child to be forced to study in a hostile environment. Parents seemingly exercise the right of free choice of school as a result of a similar notice from the school when they take their child to another institution, whereas in reality, they are under pressure because they feel that there is no other option. By this solution, the school takes the case out of the legally regulated proceedings, preventing the case to proceed in a legally strictly bound order. Thus students are deprived of the safeguards linked to the use of disciplinary measures or to the conduct of disciplinary proceedings. It is our position that expulsion combined with the use of pressure must not occur in public educational institutions. The options set forth in legislation are available to the schools to sanction the behaviour of students in breach of their obligations (e.g. disciplinary proceedings), if the school finds them justified, it may exercise these options. Expulsion, however, may not be used even in such instances. If similar conduct by principals arose in the course of our proceedings, it established the correctness of  the Sinvestigation of the matter. Problems were mostly caused by the fact that such notice by the principal was often advocated in private, thus rendering the burden of proof difficult. Parents often contacted our Office only when, after submitting to the pressure by the principal, they had already transferred their children to another school wishing that their children continue their studies in an institution other than the institution acting illegally.

Guarantees of the rights of educational participants
Based on the cases analysed in the foregoing, it may be concluded that the rights of educational participants are often infringed because the institutions do not comply with safeguard measures which are the indispensable prerequisites for the enforcement of educational rights described above.
The right of educational participants to receive information and the resulting obligation of other participants to give information are indispensable parts, and prerequisites for co-operation. Educational rights may only be enforced fully with the co-operation of the stakeholders in a specially structured community such as an educational institution.
The right to receive information is included as a general principle in the Act on Public Education among the rights of educational participants. Educational participants are in the position to exercise their own rights properly if the necessary information is available to them. Therefore it is essential that documents regulating school life, education and teaching be available to students and parents.
A parents’ association protested that the Codes of Conduct were not displayed in the school, therefore students were not aware of its rules. The principal stated that the Codes of Conduct are displayed in every classroom at the beginning of each academic year and the class teachers are obliged to explain them at the first class teacher (PSE) lesson of the academic year. If the Codes of Conduct are amended, the class teacher will inform the students accordingly. Based on the above, we did not establish the infringement of rights in this case. (K-OJOG-231/2001)
Legislation often identified special rights for educational participants to receive, and obligations to give, information. For some of them, the supply of information is a condition of the validity of the school’s decision. Earlier, we described the cases in which a student legal relationship was terminated because of the high number of unexcused lessons. If in those cases the school failed to meet its notification obligation, we established the infringement of educational rights. (K-OJOG-196/2001, K-OJOG-254/2001, K-OJOG-269/2001) 
In connection with the right of the parent to receive information, a question was raised as to whether students were allowed to take in-class tests home in order to enable the parents to check the aptitude of their children and to assist in their more effective learning.
A parent claimed that in the school their child goes to, students are not allowed to take tests home, parents are only allowed to inspect them during the parents’ evening. We informed the complainant that the Act on Public Education resolves, on the one hand, among the rights of parents, and on the other hand, among the responsibilities of teachers, that the school offers detailed and substantial information of the student’s development and academic progress on a regular basis. In our opinion, by allowing access to tests during the monthly parents’ evenings, the school meets its obligation to supply information. However, in order for the parent to be able to make up for the shortcomings of the student, this access may not mean the studying and examining of the tests within the timeframe provided for at the premises of the school. Access must necessarily include the possession of the test, i.e. a copy thereof must be rendered available to the parent upon their request and at their cost. (K-OJOG-544/2001)
The proper and legal keeping of documents recording the student’s development and academic progress are indispensable prerequisites for the enforcement of the right to receive information since these documents represent a key form of implementing the right in question. The legal keeping of documents is a safeguard from another perspective as well.
Among the school’s documents, the class diary is of key importance. Its accurate keeping allows for the control of the fulfilment of each of the student’s obligations, e.g. the obligation to attend school, and the obligation to study. In several cases, we investigated whether a particular decision of the institution was reached in line with the entries in that diary. In certain cases, complainants protested the authenticity of marks entered in the diary.
A parent protested the inclusion of retroactively entered marks in the diary without the knowledge of either the student or the parent, for the reasons and grounds. The complainant attached a copy of the diary attested by the principal, on the basis of which we saw that the teachers did not keep the diary up to date. Since the findings substantiated by the copies of the diary were denied by the principal, we did not find the identification of an initiative practicable, therefore we approached the local authority operator of the school with a recommendation to control the lawfulness of the operation of the public educational institution with a particular view to the regularity of record-keeping and to take the necessary measures. The operator accepted this recommendation. (K-OJOG-285/2001)
Report books are another key document of school life. Their contents must be in line with the diary, with a particular view to them being the primary source of information to the parent on the contents of the diary.
Parents protested that the school failed to inform them properly through the report book on the academic progress of their children because marks were entered retroactively, at one time. According to the principal, the marks were entered when they were granted – provided that the students delivered their report books ‑ however, students often denied the existence of their report books. Later, when the class teacher issued a replacement report book for a particular student, that student alternated the two report books thus misleading both the parents and the teachers. When the original report book turned up, the principal retroactively entered the marks that were only included in the diary and in the replacement report book before. Thus the marks were indeed entered in the original report book at one time, but they had already been included in the replacement report book and the diary. Based on the above, the infringement of educational rights could not be established. (K-OJOG-304/2001)
Compliance with the safeguarding legislative provisions described above is indispensable for the enforcement of educational rights. However, even in case of the utmost diligence of the institutions, the enforcement of rights may be jeopardised by legislative shortcomings. Legislation does not resolve the rules of keeping the diary satisfactorily, does not settle the issue of the schooling of children of separated parents unambiguously or the exact order in, and procedural rules to which, withdrawal from one educational institution and enrolment in another educational institution takes place. Our position is that some of the conflicts could be prevented by including more straightforward and detailed provisions in the public educational legislation within the scope of the keeping of documents. We constantly receive applications putting safeguards in the spotlight of our investigations. Therefore our Office launched a comprehensive investigation in this subject. Along with this investigation, we collect any anomalies resulting from legislative shortcomings on the basis of applications received by our Office. Following the analysis of the findings of this comprehensive investigation, it may become justified to propose the amendment of legislation to the Minister of Education. 

Supervisory functions of school maintainers
Pursuant to the provisions of the Act on Public Education, operators have various authorisations in connection with the control of public educational institutions. However, when exercising these authorisations, operators must comply with the content and procedural constraints set forth in legislation.
Article 102 of the Act on Public Education determines that the operator appoints the head of the public educational institution after requesting the opinion of the staff community of the institution, the school board, the parents’ organisation, and of the student government, prior to this decision. Failing to ask for this opinion is regarded as an infringement of rights, however, without prejudice to the validity of the decision, just as in the instances of institution reorganisation described below. (K-OJOG-139/2001)
We received several complaints from teachers protesting that the operator did not consult them, the employed staff of the institution, when selecting the principal. The teachers argued in their applications that it was not easy for them to establish a joint position since they had been striving to decide in a responsible way and by considering all aspects which candidate to support. If after all this, the operator appoints a person other than the one they found the most suitable, then in their opinion, it becomes questionable why the act resolves the requesting of opinions as an obligation for the operators. The operator is obliged to obtain the opinions set forth in the act, but they are not binding in the decision-making. The operator may adopt a decision that is against the opinions brought forward since the operator bears responsibility for this decision at all times. This decision may be in conflict with the interests of teachers, but it does not infringe the rights of the teaching staff provided for in the act. (K-OJOG-276/2001, K-OJOG-282/2001, K-OJOG-288/2001, 
K-OJOG-301/2001, K-OJOG-328/2001)
Pursuant to Paragraph (2) of Article 102 of the Act on Public Education, the establishment, re-organisation and termination of public educational institutions falls within the decision-making powers of the operator. However, Paragraph (6) of Article 88 of the Act states that the local government may terminate a public educational institution or the provision of a service if the activity or service concerned will be provided for in the future to appropriate standards while its utilisation may not represent a disproportionate burden to the child, the student and the parent. A disproportionate burden is when the child, or the student is able to take advantage of nursery school education or elementary school education and teaching under substantially more difficult circumstances or at significantly increased costs with a view to the age and any disability of the child, or the student (e.g. the time needed to reach the educational institution increases substantially, the educational institution may only be accessed by the use of public transport or transfers as a result of the change). The provision of appropriate standards and the prohibition of disproportionate burden is a major content constraint to the decision of an operator on terminating public educational institutions. 
Parents protested that an operator terminated two elementary schools. They claimed that the decision puts their children in a more disadvantageous position since, in the alternative institutions, not all children can be accommodated, the regular physical exercise of students ceases and the specialisation in mathematics could not be continued either. The mayor informed our Office that they reviewed their original ideas and were able to find an appropriate place for every student; they took the necessary measures to continue regular physical exercises and the programme of specialisation in mathematics. Thus the operator remedied the threat of the infringement of rights within its own scope of control. (K-OJOG-168/2001)
Pursuant to Paragraph (3) of Article 102 of the Act on Public Education, the operator must request the opinion of, among others, the employed community of the institution, the school board, the parents’ organisation (community) in the school, and of the student government of the school prior to making a decision to establish, reorganise or terminate a public educational institution. Our experiences show that the failure to request these opinions causes a number of problems, which leads to the infringement of rights in every instance. Complainants contacting our Office protested on several occasions that operators terminated or reorganised a public educational institution without requesting the opinion of stakeholders beforehand. 
As a result of a complaint submitted by a parents’ organisation, we established that the operator failed to obtain the preliminary opinion of the eligible parties prior to making a decision on the reorganisation of the school and on drafting an action plan. Our position, in line with Position 31 of the Public Administration Collegium of the Supreme Court, is that the procedural default of the representative body was without prejudice to the validity of the decision since the omission of requesting opinion is classified as an infringement of procedural laws of lesser weight, which does not affect the essence of the decision since a decision may be adopted even against the contents of those opinions. With a view to the above, we approached the mayor with an initiative for the future. The mayor accepted this initiative. (K-OJOG-231/2001)

Prevalence of the rights of disabled students
The Act on Public Education distinguishes disabled students with physical, sensory, mild or medium mental, speech and other disabilities. The Act classifies in the latter group students struggling with comprehensive development disorders or with partial abilities and academic achievement disorders as a result of other disorders of psychological development, who are thus hindered in development and in learning on a sustained basis.
The complaints our Office has received show that disabled students are probably the most vulnerable participants of public education. Accordingly, our Office devotes particular care and attention to complaints received from or in connection with them. 
Several complaints drew our attention to the lack of conditions on behalf of the local governments of certain areas that would enable them to offer the mandatory provision stipulated in the Act for these students.
We often encounter a situation where expert committees recommend the education of disabled students in an integrated regular class, while teachers are not prepared for the associated challenges, their qualifications do not extend to the knowledge of methodologies designed to handle different needs and to develop the abilities of different disabled students. Children with behavioural disorders, hyperactivity, dyslexia, graphic or calculation disorders were in several cases simply handled as misbehaving children or poor learners.
As a result of these phenomena, disabled students often receive an education conforming to their conditions and abilities in institutions operated by entities other than the state or the local governments. Such, typically foundation, schools often charge high tuition fees representing significant financial challenges to families otherwise already burdened with extra costs.
Based on the cases our Office has received, we may establish that parents often do not possess the necessary information regarding their rights and the places they can enforce these rights, or the entities they might seek help from. The uncertainty caused by this situation often represents a problem for the students, especially in the not infrequent  instances when finding the proper school takes a long period of time, even years. The establishment of learning disorders is often perceived by both the parents and the students as stigmatisation. Therefore our activities place particular emphasis on the agencies, including our Office, which parents in such situations contact, focusing on assisting co-operation.
The period commencing with the detection of learning disorders, continued with expert diagnosis and then closing with finding the proper institution carries particular importance with respect to further academic development of the student in the life of disabled students and their families.
Pursuant to Paragraph (1) of Article 30 of the Act on Public Education, disabled children, and students have the right to receive a pedagogical, special educational, conductive pedagogical provision, conforming to their conditions within the framework of special care, right from the establishment of their disability. The expert and rehabilitation panels examining learning abilities are responsible for the establishment of disability. The examination by the expert panels aimed at the establishment of disability are launched upon the request or with the consent of the parent, pursuant to Article 12 of MKM Decree 14/1994 (VI. 24.) of the Minister of Culture and Education on training obligations and on pedagogical special services. 

A parent may request an examination at any time, or if the educational institution finds it necessary for a student to undergo such examination, then it notifies the parent accordingly with its reasons and proposes participation in an examination by the panel. The examination may be commenced only in the presence of the parent. The expert and rehabilitation panel makes a proposal, on the basis of its examination, for provision to the child, or the student, within the framework of special care, for the method, form and place of provision, and for the pedagogical special service related to such provision.
A disabled student pursued their studies in an elementary school appointed by the expert and rehabilitation panel. Based on the parent’s complaint, we established that their child did not receive the provision conforming to their condition since the school selected from the list of institutions did not offer all the conditions required for the education of the disabled child. In our recommendation, we requested the mayor to take all necessary measures in order to ensure the conditions required for the education of the disabled child available at the school. (K-OJOG-127/2001)
The signatory states of the New York Convention on Children’s Rights recognise the right of disabled children to special care and undertake the obligation to provide assistance to the parent and the provider in line with the child’s condition. However, for the above to prevail, the parent must also recognise the right of their disabled child to special care since this right may only prevail if the child is treated by specialists with the knowledge and experience required to educate disabled children. Therefore parents may exercise their right of free choice of school as provided for in the Act on Public Education only to a limited extent with regard their disabled children. When choosing a school, they must consider the condition and individual needs of their child and the expert recommendations even if it represents extra responsibilities for them. 
A parent protested that their child – who had previously attended a school with a special syllabus for the disabled ‑ was not admitted to a school with a regular syllabus at their new place of residence. The expert examination initiated by the principal repeatedly established a slight mental disability in the child and the expert panel recommended a school with a special syllabus for the child. The parent refused to accept this recommendation and attempted to enrol their child in various schools with regular syllabuses, but was rejected by each one of them. Based on the expert opinions, we established that the schools acted in line with the legislation because they did not have the personnel and material conditions to meet this type of disability. Moreover, we informed the parent on their responsibilities associated with mandatory schooling. (K-OJOG-15/2001)
As for the entire system of public education, our cases relating to disabled students are also characterised in the majority of conflicts arising from insufficient communication between the parties. It is important that the communication of a diagnosis established in the course of an examination be not limited to a formal notification but that a specialist convince the parent on the proposed educational methodology being the most suitable for their child. The possibility of a parent refusing the position of the expert panel on the appropriateness of a particular form of special education for the condition of their child may not be excluded even with the most considerate and prudential information. If the parents do not enrol their child in the school appointed by the expert opinion, they jeopardise their child’s development and the notary may bring state administration proceedings against them.
An important question concerning the situation of disabled students is the situation covering extra costs incurred in connection with their education. In the course of our work, we experienced that parents were not always informed about the free benefits and provision to which their children were entitled.
The Act on Public Education regulates the obligations of local and regional governments in connection with fulfilling their responsibilities related to the education of disabled students.
Within the framework of elementary school education, local governments must ensure provision for disabled students who can be educated and taught in elementary schools with regular syllabuses in an integrated manner. County governments, in addition to secondary schools with regular syllabuses, operate institutions where students who cannot be integrated with other students are educated and taught. Disabled students may take part in education in these institutions free-of-charge. Students may also take advantage, free-of-charge, of the pedagogical special services related to and provided for within the scope of state provision supplementing education such as pedagogical counselling, logopaedic provision, further education and career planning counselling, remedial physical education, special educational needs counselling, early development and care, expert and rehabilitation activities testing learning abilities, and conductive pedagogical provision. The Act on Public Education stipulates that the commuting costs must be reimbursed to the disabled and their escorts if they are incurred in connection with accessing the institution offering pedagogical services, development preparation, education and training for disabled students. The state meets its constitutional obligation by operating the network of institutions and by reimbursing travel expenses.
We, in many instances, came across a situation where a local or a regional government failed to meet its provision obligation. Last year, we closed several cases with the local or regional government concerned having taken the initial steps as a result of our initiative to set up an institution, or a small student group, meeting the type of a particular disability or having met this legislative obligation by amending the charter of an existing institution or by employing a special educational needs specialist.  
(K-OJOG-46/2001, K-OJOG-127/2001, K-OJOG-481/2001)
Parents have the right to choose for their children an educational institution operated by an entity other then the state or the local government. Such an institution may, pursuant to the Act on Public Education, subject the establishment of the student legal relationship to a payment obligation. Parents often find this payment obligation contradicting the principle of the right to free education. This was indicated on several occasions in the course of our work by families that enrolled their hyperactive children in a school operated by an entity other then the state or the local government for the reasons stated below. Hyperactivity appears as a behavioural problem calling for the application of special pedagogical methodologies. Most teachers teaching in schools with regular syllabuses cannot handle this behaviour, which deviates from that of the majority of the students, without the required pedagogical knowledge. The lack of the knowledge of these methodologies often results in the marks becoming a disciplinary tool in an unlawful manner. It is not rare either that, upon the teacher’s proposal, the principal requests a parent to take their hyperactive child away from the institution.
Parents forced to change schools in this manner are primarily driven in their search for another school by the intention to find an institution for their child where the educational and pedagogical methodology can be trusted and is capable of ensuring the development of their child in line with their abilities and talents. We saw a number of cases where parents were not satisfied with the school operated by the state or the local government and enrolled their children in private schools, the tuition fees of which they funded from the family budget. Financial problems often arise only as studies progress, when the family cannot finance the costs of these private schools anymore. In some instances, local governments support families in such situations with special forms of benefits. (K-OJOG-72/2001, K-OJOG-457/2001)
We found that if a parent enrolled their child in a private school without contacting the local government, the latter might not become aware of the shortcomings and the necessity of state provision. Many are not aware of the fact that provision, the establishment of a proper institution, and the employment of qualified workforce are the obligations of local governments. We find it of the utmost importance for the parents to exercise their rights granted in the Act on Public Education and to contact the mayor of the area, if the conditions of their children’s education are not provided for in a particular local authority area. Applications of this kind may trigger mechanisms leading to the establishment of an institutional network educating disabled children and operating at an appropriate level of professional standards in every region of the country. 
Pursuant to a provision on fundamental principles in Act XXVI of 1998 on Rights of and provision of equal rights for the disabled, the specific needs of the disabled must be treated as a priority in planning and decision-making processes, and consideration must be given to the fact that the disabled can take advantage of opportunities available for all only by applying special solutions. In recognition of the ability of the disabled to take advantage of the rights they are entitled to like everybody else but to a lesser extent only, the legislator found it justified to assist them with affirmative actions. Thus in public education, the conditions of rights enforcement must be organised in such a way that enables disabled students to exercise their right to education and culture and to fulfil their obligations with the same chances as their healthy peers.
The social worker of a small-town child welfare service requested our position on who was responsible for escorting disabled students commuting between two towns to the same institution from the bus stop to the school. The target institution did not agree to escort them, arguing that the school was operated in a residential form and that the school provided for the supervision of disabled students this way. The two local governments concerned also brushed aside the responsibility. Pursuant to Paragraph (9) of Article 91 of the Act on Public Education, the local government of the place of residence is responsible for ensuring escort personnel to the students, if required and the institution providing mandatory admission is located outside the area. Considering the fact that in this case, the provision took place solely within the jurisdiction of the other local government, we suggested various special solutions. One being the sharing of expenses related to the employment of escort personnel and of the reimbursement of travel expenses between the two local governments. Another alternative solution is for the school to allocate the normative support due to commuting students to the extra supervision of students, thus to escorting on the coach, which task could be performed by a teacher employed by the school within the framework of official curricular activities. In our letter, we drew the attention of the person requesting our position to the solution of this problem being a legislative obligation for the institutions concerned either in the way we suggested or in any other way. (K-OJOG-443/2001)
The right to special care as declared in the Act on Public Education, results in an obligation on the other hand. Within the scope of fulfilling this obligation of care provision, those applying the law need to co-operate with the offices, the parents, the children and the non-governmental organisations. With a view to the interests of disabled students and local features, the most practical solutions may vary on account of personal and material conditions required for the fulfilment of this task.
A parent protested on behalf of the parents of ten autistic children that there was no institution within their district in which they could have enrolled their autistic children of mandatory schooling age. The parents first approached the local government of the area. While assuring the parents of its willingness to help, the local government refused their request, arguing that the obligation of provision lies with the county government. The chairman of the county assembly informed our Office that, following a request by the local government of the area, their body took preparatory steps to set up the conditions required for the institutional provision for autistic children. They planned to rent a wing of the nursery school located in the small village concerned from the local government of the area and to run it for the autistic group as an outpost of the institution operated by the county government. Considering the fact that the local government took the necessary steps within its own scope of control to remedy the situation infringing certain rights, we have not made an initiative. (K-OJOG-481/2001)
Our experiences show that the rights of disabled children and their parents may be severely infringed and such infringement of rights affect a large group of students and parents; therefore, in 2001, we launched a nation-wide investigation to explore anomalies of legislation and law application. University Professor Dr. Sándor Illyés was appointed to organise this investigation. The death of this excellent scholar in the autumn of last year delayed the completion of our investigation; his associates and students are expected to sum up the investigation by the end of 2002. We plan to release a publication as an outcome of this investigation, which may assist disabled children and their parents in becoming aware of and in exercising their rights.
* * *
The proceedings of the Commissioner for Educational Rights take place in a legally regulated manner. The formulation of our position and the selection of our measures must rely on legislation. Based on the applications received by our Office and the experiences drawn from personal consultations, we see, however, that legal conflicts arising in the area of public education are surrounded by a number of other circumstances. Only a few institutions runs civilised conflict management mechanisms. Another participant of influence is represented by the system of interdependencies characterising the world of education, the lack of information and knowledge of law, with a particular view to how rarely educational participants realise the importance of safeguarding rules. We believe that all these factors contribute a great deal to the development of conflicts and may even lead to some of these conflicts remaining latent. These factors often determine the way problems surface. Repressed conflicts may become open as time progresses but with less chance for their civilised resolution with emotions pushing the real causes aside. Thus we must pay attention to these aspects in the course of our proceedings when solving a case in legal terms.
It is a frequent experience that the majority of conflicts follow from shortcomings in the flow of information. This is not limited to the lack of a dialogue. In most cases, the parties involved are not aware of either their own or the other party’s rights. However, knowing these rights is only a necessary, but not a sufficient condition of resolving conflicts in a civilised way. It is indispensable that educational participants possess appropriate techniques for handling these conflicts. Based on two years of various experiences, we may claim that the vast majority of public educational institutions have no conflict management mechanisms allowing for the exposure and analysing of conflicts, the exploration of their causes, and for the reaching of an agreement in order to remedy them. Our Office therefore strives to present, with the involvement of experts, proceedings that offer opportunities for settling disputes. Some institutions employ a students’ court, where students may initiate debates on major issues affecting them. The employment of students’ courts may prevent certain cases artificially developing into a student v. teacher, in other words an adult v. child, conflict. We are aware of the institution of the chain of complaints by which students may seek help from the students of another institution in a case that they cannot handle on their own, since it is possible that a solution was found to a similar conflict a few blocks away. It is our intention to release a publication featuring the description of such techniques and the study of their effectiveness in the Year 2002.

The world of public education is known for interdependencies so characteristic of schools, which necessarily follow from the legislative environment. A consequence of this is that conflicts often do not surface since the injured party is afraid of becoming even more discriminated against as a result of a complaint. The same situation may arise when the party in a stronger position is averse to the solution of a problem. One reason for this might be that teachers often experience signals from students or parents as a loss of prestige. If a conflict becomes open, groups or persons in a stronger position often wish to close a case one-sidedly by abusing their dominant position. This often results in resistance,and disobedience, and eluding the execution of a decision.
Our Office attributes particular importance to safeguard rules that are indispensable requisites of the enforcement of educational rights. We regard the right to receive information as such an indispensable safeguard. Heads of institutions and teachers often believe that certain pieces of information should not be released since they weaken their influence. The lack of information, however, renders the educational participant vulnerable, which is a source for further conflict. The best example for this is the issues which encompasses the majority of conflicts between teachers and parents - the lack of information on assessment criteria. If a parent is unaware of the criteria to which a teacher marks and on the basis of which the student’s end-of-term or end-of-year grade takes shape, then this parent will not be in a position to make the right decision as a parent. A consequence of this is that the parent holds the teacher liable in case of any dispute, thus questions the teacher’s competence. On the other hand, the teacher disputes the competence of the parent. In such instances, wide-ranging provision of information may resolve who is obliged to make a responsible and accountable decision, when and in what matters. The provision of information not only protects the parent or the student, but the teachers will not be put in a situation in which their aptitude and the justification of their decisions need to be demonstrated.
Compliance with safeguarding procedural rules is an indispensable requisite of the legality of any decision on the disciplinary liability of a student. They include the reasoning of a disciplinary decision made in a case involving a student and the provision of information on legal remedy. If the foregoing is omitted, the operator acting in the second instance will often annul the decision for formal shortcomings. In such instances, the decision-makers experience the case not only as a legal loss, but also feel that the law stands on the side of the defaulting party. Although in these instances, the operator does not examine whether the student has breached their obligations, an annulling decision is simply reached because a decision may only be legal if procedural rules have been fully complied with. It is quite common, and a situation well known among heads of institutions, for a court to reinstate a dismissed teacher in their position, again with reference to the formal shortcomings of a decision.
Based on these experiences, students are often expelled in order to avoid similar situations. The principal asks a student who has committed a minor offence, and their parents or a subordinate teacher to find another institution in order to avoid disciplinary proceedings. There is not much that the party concerned can do against such a notice whether that party is a student or a teacher. There is no way to disclose evidence, to plead or to find a  legal remedy. A further symptom of these illegal proceedings is that virtually anything can be committed in the school with the chance of striking a deal afterwards and starting with a “clean sheet” in another institution. This form of expelling somebody seemingly meets the interests of the stakeholders, still the illegality of such proceedings is clear. We can only repeat that expulsion by the use of pressure may not take place in public educational institutions.
And finally, we have to discuss the system of students’ rights. The Act on Public Education and the Act on the protection of children’s rights resolve special rights for students and children because, as a result of their age, they are not able to exercise their rights and protect their interests like adults. All the Act on Public Education resolves with respect to students’ rights is that it adjusts constitutional rights to the age-specific features of children. These are not “additional rights”, but their enforcement creates equal opportunities for children. A key principle of international and national regulations concerning children’s rights is that they are matched with the obligations of certain adults. In the life of a school or a nursery school this means that the teacher is the obligatory person in the case of children’s rights. A necessary feature of school life is that students exercise a number of their rights independently. This is the only way a student can become an educational participant who takes part in the life of the educational institution as a party, a partner equal to other participants. However, a passive attitude of adults to students’ rights will not suffice in this regard. Pursuant to a stipulation of the Act on the protection of children’s rights, every natural and legal entity which is engaged in the education, training, provision and administration of children is obliged to protect children’s rights. Without the specification of this obligation we could not speak about children’s rights since their enforcement would become impossible. It is our opinion that several conflicts could be prevented or dealt with properly through the recognition and acceptance of the situation described above. 

VOCATIONAL TRAINING

The primary source of law for the area of vocational training is Act LXXVI of 1993 on Vocational training, which defines vocational secondary schools, skilled worker training schools, trade schools and special trade schools as vocational training institutions. This is a list limited to institutions covered by the scope of authority of the Minister of Education. However, the enumerated institutions are also public educational institutions covered by the scope of the Act on Public Education and of MKM Decree 11/1994 (VI. 8.) of the Minister of Culture and Education on the operation of educational and training institutions. Those complaints received from institutions within the scope of the Act on Vocational training that protested against the infringement of public educational rights has been discussed in the previous chapter. A consequence of this fact might be that the number of cases of purely vocational training type is the lowest among the complaints received by our Office.
We regard cases as such only if we were contacted with the infringement of a right provided for in legislation on vocational training. These pieces of legislation regulate certain issues differently from the Act on Public Education and contain provisions governing vocational training only.
A purely vocational training issue is the method of fulfilling the vocational training contribution obligation.
The principal of a vocational secondary school contacted our Office because they  protested that, contrary to previous practices, a  private limited company refused its financial support to the school for the last two years. Pursuant to Act LXXVII of 1996 on Vocational training contributions and on supporting the development of vocational training, and also to Paragraph (1) of Article 2 of Act LI of 2001 adopted recently and entered into force on July 1st, 2001, the private limited company is obliged to ensure a vocational training contribution. This obligation may be fulfilled in different ways, one being the provision of so-called development support for the vocational training school under an agreement on co-operation, as was done previously with respect to the school of the complainant. If, however, there is no agreement on co-operation or a contract for support regulated in OM Decree 17/1999 (IV. 2.) of the Minister of Health Care between the school and the private limited company in effect, then it is at the discretion of the limited company  to provide development support as a reduction in its contribution obligation. It is also within the powers of the private limited company to determine when and which educational institution it wishes to support from its vocational training contribution. Since the school has no subjective right with respect to the receiving of development support, the private limited company did not infringe any rights. (K-OJOG-395/2001)

HIGHER EDUCATION

With reference to last year, both the number and the ratio of higher educational cases have increased. In 2000, 26 per cent of the cases, 159 complaints were received from this area of education. This year, 35 per cent of our investigations, 221 proceedings, concerned higher education. However, not only the number and the ratio of higher educational cases investigated by our Office have changed with reference to the previous year, but we have also observed a change in the subject of applications and in the type of cases. Based on our investigations, we may claim that we proceeded in cases demanding a more complex legal approach this year. Consequently, a larger number of initiatives and legislative proposals were made in the area of higher education than last year.
The legal regulation of higher education carries a number of features influencing the investigations of our Office in this regard. Higher educational rules and regulations make up a rather complex system, which is not free from controversy. This complex system, which is not at all free from changes as a result of amendments of legislation, does not render it easy for either the students or the higher educational institutions to find their way around. The diversity of regulations is further increased by the large area, for universities and colleges, for regulation on the basis of their own autonomy.
The vast majority of applications received from the area of higher education are submitted to our Office by students. This, however, does not mean that our Office would only protect the rights of these educational participants versus higher educational institutions. It was the very complaints by students which showed us the reason for the conflicts between universities, colleges and their students, because the possible infringement of students’ rights are often rooted in conflicts between the institutions and the state, frequently of a  financing nature. In these instances, our Office not only proceeded in order to protect the educational rights of students, but also used our means to resolve conflicts between the higher educational institutions and the state.
In comparison with the report on last year, the case categories mapped in the area of higher education did not change; our cases will be presented below according to these categories.

ADMISSION TO HIGHER EDUCATIONAL INSTITUTIONS
The Act on higher education should be mentioned first among legislation regulating admission. The rule set forth in Section c) of Paragraph (2) of Article 64 of the Act constitutes the basis for the legal background of admissions, pursuant to which, an specifically identified instance of the autonomy of higher educational institutions provided for by the Act is the specification of admission criteria. The institutions determine the number of students that can be admitted within their own scope of control, and select their prospective students from the applicants at their own discretion. This, of course, must take place within a legislative framework, autonomy may not mean that an institution would not be obliged to respect general principles of law and the legislative provisions governing admissions. Paragraph (4) of Article 83 of the Act obliges institutions to publish entrance examination criteria at least two years, and other criteria at least one year, prior to their introduction, in the Information bulletin on higher educational admissions. Another essential source of law for this legal area is Government Decree 269/2000 (XII. 26.) on the General admissions rules of higher educational institutions. In addition to legislation, higher educational institutions are also bound by the provisions of the admissions regulations of their own institution.
Following a complaint, we established that pursuant to Government Decree 269/2000 (XII. 26.), every institution is obliged to provide access for the applicants to its admissions regulations. In order to fulfil this responsibility, a higher educational institution may choose various equally legal methods of information. A copy of these regulations may, of course, be offered for a certain fee. (K-OJOG-374/2001)
The institutional autonomy following from the cited provisions of the Act on Higher education also means that the Commissioner for Educational Rights does not have the authority to investigate the content of decisions on admissions or the evaluation of the fulfilment of admissions criteria. Our Office may only investigate whether the institutions fulfilled the safeguarding procedural requirements of legislation and institutional regulations governing admissions.
A complainant submitted an application for review to the head of an institution because they found the marks given for their answers to certain questions too low. The complainant contacted us after being rejected. In line with the above, we were not authorised to proceed in their case, we informed the complainant that the establishing of points given for answers to examination questions are at the sole discretion of the examiner. (K-OJOG-366/2001)
The Ministry of Education provides for the publication of the Information bulletin on higher educational admissions (hereinafter referred to as the Information bulletin) through the National Higher Educational Admissions Office (OFI). The Information Bulletin specifies the admissions criteria of all institutions; its significance is further enhanced by the inclusion of general information on the admission proceedings. With a view to the role of this publication and to the possibility of its erroneous or incomplete contents causing an infringement of the constitutional right to pursue tertiary studies or direct threat thereof, we launched an ex officio investigation in connection with the contents of the Information Bulletin on the basis of several applications related to some shortcomings in the information contained in the Information bulletin.
We brought the following findings to the attention of Minister of Education. The Information Bulletin for the Year 2001 described itself as legislation governing the admission proceedings while it is not regarded as legislation in the Hungarian system of sources of law. The Information Bulletin, in several places, specified information with respect to the instances of foreign nationals being allowed to enrol in a training class financed by the state without explaining the exact rule governing this issue. Furthermore, legislation does not prohibit the modification of application forms by the applicants following their submission but before the expiry of the deadline for submission, while the Information Bulletin explicitly precluded this option. Again, without an explicit legislative provision, the Information Bulletin specified that the data specified on Form A is governed in the case of a difference in the completion of application forms. There was a misleading piece of information in the publication that referred to the waiving of payment by those receiving child care allowance and child care benefit. This opportunity is indeed only offered to those enrolled in state-owned higher educational institutions and is not available at all in military and in policing higher educational institutions. The reference to the financing of students working towards a second degree in teaching was again inaccurate, and the exact terms and conditions of exemption were not mentioned. According to the Information Bulletin, those holding a tertiary degree may in any case enrol in a training class subject to payment; the publication did not include the exceptions from this general rule. According to the Information Bulletin, if an applicant entitled to participate in training financed by the state specifies a place where both forms of financing exist, but chooses the cost payment form only, the National Higher Educational Admissions Office automatically adds the state-financed form to the cost payment form when recording the data. We established that this provision has no legislative grounds. And finally: the Information Bulletin specified a special rule governing the so-called cross-semester training in several places, while information in this regard has no legislative grounds either. The Minister accepted our findings. Therefore we closed our investigation while continuing the monitoring of the development of the contents of the Information Bulletin and the indication of any problems which may arise from time to time with controlling the enforcement of our findings in a subsequent investigation, if necessary. (K-OJOG-479/2001)
Several applicants protested against the infringements of rights in the course of examinations,  the infringement of safeguarding procedural rules governing the course of examinations that are regarded as fundamental guarantees of the lawful conduct of admissions.
A complainant’s application concerned the course of an oral examination. Pursuant to the admissions regulations of the institution concerned in the case, the applicant draws an introductory topic at the examination, and this did not take place. The regulations do not allow the board to discard the drawing of a topic or the presentation of an answer. On the basis of the statements sent by the institution, we established that the institution failed to comply with the provisions of its own admissions regulations. In the same case, the complainant protested against the type of questions brought forward during the oral examination. On the basis of available documents, we established that personal questions and questions inquiring about the applicants choice of political daily papers were also brought forward during the examination. It is our position that personal questions are not suitable for the purpose of an entrance examination set forth in the regulations of the institution, that is, to achieve the selection of the best prepared and apt applicants for the particular profession. Personal questions may, furthermore, give the impression to an applicant that any answer given to them or the possible refusal to answer them may affect the evaluation of their entrance examination performance. The question concerning the knowledge of daily papers may again give the impression to an applicant that the conclusion drawn from their answer with regard to their own or their family’s political beliefs may affect the evaluation of their entrance examination performance. With a view to all the above, in the particular case, we initiated action so that full compliance with the provisions of the admissions regulations be ensured during the entrance examinations. The institution accepted this initiative. (K-OJOG-364/2001)


ACADEMIC AND EXAMINATION MATTERS
Several university and college students contacted our Office protesting the decisions of higher educational institutions adopted in academic and examination matters.
We received a number of complaints in connection with the class registration and examination signing-up procedures of higher educational institutions, which are an indispensable framework and a prerequisite for exercising the rights and fulfilling the obligations of students. We often found that the deficiencies of regulations and organisation in this subject area jeopardise the educational rights of students, and may even lead to their negative discrimination and to the infringement of their human dignity.
With reference to the above, we launched a comprehensive investigation in this subject area in the Year 2001 ex officio. In the course of this investigation we requested written information from every higher educational institution in Hungary on the regulation of class registration and on the practice of their organisation. In addition, we paid personal visits to several universities and colleges, conducted investigations in metropolitan and rural institutions operated by the state or other entities. We met the heads of institutions, tutors, students, representatives of students’ governments, and employees of the institutions involved in the administration of signing up. This investigation is still underway. (K-OJOG-247/2001)
In connection with the evaluation of examinations, we always stressed that, pursuant to Section c) of Paragraph (2) of Article 32 of the Act on Higher Education, the assessment of students’ work and achievement is the tutor’s right, thus the assessment of examination performances may not be reviewed by the Commissioner for Educational Rights. This autonomy of the tutor is, however, limited by the procedural provisions stipulated in legislation and in institutional regulations. Our Office may investigate the violation of the latter rules.
A student complainant stated that they were unable to take advantage of the examination paper review option provided for in the study and examination regulations of a higher educational institution since at the time of inspecting the paper in question, they were not given an actual opportunity to review its assessment and was denied a copy thereof even after an explicit request. According to the statement of the head of the particular higher educational institution, the complainant was presented with an actual and true opportunity for inspecting their paper and for the review of its assessment on the basis of the marking scheme displayed; the complainant asked a question in the course of this inspection, which were answered and explained by the teacher in charge of the subject. The Director also informed our Office that the college refused to issue a copy because the assessment of students’ academic work and achievement was the tutor’s right, thus it may not be reviewed by anybody else and since examination papers were regarded as “confidential in-house material”.
Since the complainant and the Director gave conflicting statements to our Office with regard to the method of inspection, we could not establish the infringement of the student’s educational rights in this respect. However, with regard to the copy of the paper, the two parties gave concordant statements: the college refused to issue it even at the student’s explicit request. According to the study and examination regulations, students are entitled to inspect tests, in-class assignments and essays, while the tutor is obliged to review the marks given in case of any mistakes made during the marking. Students may word an application for the said review on the basis of the inspection. In order for the students to be able to word such application after adequate preparation, in possession of the required tools and time, the said inspection may not be limited to the mere reading and examining of the paper and its assessment in college premises within the set timeframe. Such inspection must necessarily extend to the possession of the paper, i.e. the rendering of a copy available. According to the statement of the Director, the issuing of a copy was refused, on the one hand, because the assessment of students’ academic work and achievement was the tutor’s right, thus it may not be reviewed by anybody else. Tutor’s autonomy, however, does not preclude access to a paper by third party, including another tutor, assisting the students in writing the application aimed at the review of marking errors. Papers written by students may not be regarded as “confidential in-house materials” either. They are the personal data of the students involved, which the students dispose of. The college, as data manager is obliged to inform the students in accordance with Articles 12 and 13 of Act LXIII of 1992 on Protection of personal data and on publicity of data of public interest. On the basis of the above, we established that the college acted illegally when it refused to issue a copy of the paper to the student and thus denied the student the right to word an application on its merit for the review option provided for in the study and examination regulations. With a view to the above, we initiated an action  that the college issue a copy of the paper to the student complainant and ensure the opportunity for the student to take advantage of the review opportunity provided for in the study and examination regulations. We also initiated that the college issue copies of papers to the students within the scope of inspecting their papers in the future, if they so request. The institution accepted our initiative. (K-OJOG-338/2001)
The students contacting our Office mostly identify complaints related to the completion of their studies. Our Office was contacted primarily in instances when the proceedings or measures of a higher educational institution jeopardised their obtaining a degree. Several students contacted our Office with the assessment of their thesis or an application concerning the course of their final examination. Similarly to last year, we received a large number of applications this year identifying complaints or questions related to the language requirements stipulated as conditions for entering the final examination. The language examination requirements needed for the obtaining of a degree may have two sources. On the one hand, the qualification requirements set forth in Government Decrees resolve language examination requirements, in a bottom-up system, as conditions for entering the final examination; while, on the other hand, the higher educational institutions may also set language requirements stricter than the stipulations of the qualification requirements. The amendment of the Act on Higher educational altered the provisions governing language examination criteria as of January 1st, 2002. According to the text in effect, the criteria for entering the final examination include the successful completion of examinations specified in the syllabus and the fulfilment of other study requirements or beyond the obtaining of specified credit points, the proof of obtaining a language examination certificate recognised by the state as stipulated in another piece of legislation. It is our position that on the basis of legislation currently in effect, no clear position can be taken as regards the language examination requirements associated with the entering of a final examination (obtaining a degree) since, on the basis of legislation, the scope of authority of higher educational institutions concerning the regulation of language requirements is not clear. With a view to the above, we launched an investigation in this regard since our Office has received a number of similar complaints. We believe it is important to reiterate that the introduction of language examination requirements alone has not injured the educational rights of students.
It may not be regarded as discriminating nor does it cause any infringement of educational rights that the Government Decrees specifying the qualification requirements resolve different language examination requirements for the students of different majors since the legislator’s intention indeed took the specific features of each major and area of science and the different extent of the necessity of the command of a language into account. (K-OJOG-49/2001)
This year, we concluded in two cases that the threat of the infringement of educational rights are posed by the Government Decrees specifying the qualification requirements themselves. We identified a legislation proposal in both cases.
Students protested that they were required to pass a language examination in order to enter the final examination. With respect to students majoring in foreign economy, Government Decree 4/1996 (I. 18.) stipulates that “the condition of entering the final examination is a comprehensive language examination in at least two foreign languages with specific-purpose extension or equivalent language examination certificates, one of which can be replaced by a higher level Type C state or equivalent language examination certificate”. The students protested that they did not have the opportunity to fulfil language requirements within the institution in the form of a comprehensive examination. We established that the equivalence of a comprehensive language examination with a language examination certificate was resolved in MM Decree 3/1980 (X. 25.) of the Minister of Culture, which, however, was annulled by Government Decree 71/1998 (III. 8.). Thus the language requirements stipulated as the condition of entering the final examination may not be fulfilled in the form of a comprehensive examination any more, only by obtaining a language examination certificate recognised by the state. However, Government Decree 4/1996 (I. 18.) still uses the term “comprehensive language examination”, which could have given rise to the wrong assumptions  being made by the students. Thus the requirement for the drafters of the application to obtain a language examination certificate causes no infringement of a right, however, the improper use of terminology in the legislation may result in the infringement of the educational rights of students of higher educational institutions. Therefore we brought a proposal to the Minister of Education to review the Government Decrees on the qualification requirements of various areas in order to make the legal regulations unambiguous after the necessary amendment of legislation. The Minister accepted our finding. (K-OJOG-122/2001) 
Our Office received a number of complaints and questions in connection with the interpretation of Government Decree 157/1996 (X. 22.). Section 5.3.1 of Appendix 1 to Government Decree 157/1996 (X. 22.) on the qualification requirements of the undergraduate majors of higher education in technical sciences resolves the conditions of entering the final examination in the undergraduate majors of higher education in technical sciences. According to Sub-section a), an intermediate-level Type C state or equivalent language examination certificate in at least one foreign language is required at university level. According to Sub-section b), a foundation-level Type C state or equivalent language examination certificate in again at least one foreign language is required at the college level. Paragraph (3) of Article 5 of the Decree stipulates that “The conditions of entering the final examination at college level, as defined in Sub-section b) of Section 5.3.1 of Appendix 1 shall be applied with regard to the equivalence requirement of language examination certificates in foreign languages in line with the stipulations of Sub-section a) of Section 5.3.1 as of September 1st, 1998.”
It follows from the above that until September 1st, 1998, the Decree regulated language requirements differently depending on whether the training was offered at university or college level. In case of university training, an intermediate-level, in case of college training, a foundation-level language examination certificate was required. However, the Decree introduced new rules as of September 1st, 1998: the conditions of entering the final examination at college level must be applied with regard to the equivalence requirement of language examination certificates in foreign languages in line with the university level. It follows clearly from the above that after September 1st, 1998, the previous college-level requirements are not applicable anymore since the legislation stipulates a different requirement with reference to these. It is, however, also certain, that the legislation does not fully replace the condition set forth in college training with the requirements of university-level training since it stipulates the application of university-level requirements with regard to the equivalence requirement only. The scope of the term “equivalence requirement” may, however, not be established on the basis of the legislation. The Decree specifies no further rule in this regard, therefore the language requirements resolved for college level after September 1st, 1998 may not be determined unambiguously.
Students fulfilling the conditions of entering the final examination are entitled to take the final examination and to obtain a tertiary degree if passing it successfully. Pursuant to the Decree, the conditions of entering the final examination cannot be determined unambiguously and this results in the direct threat of the infringement of the above students’ rights. The legislator is authorised to resolve this conflict. The scope of the subjects of the legislation is twofold, the legislative process must settle the situation of both. The first group includes students falling under the scope of the Decree in the future, the second group includes those obliged to fulfil language requirements under the scope of the current regulation. The room for manoeuvre of the legislator with respect to the first group of students is limited by the legal principle of providing an adequate amount of preparation time if imposing new obligations or extending existing obligations for the students. This adequate amount of preparation time is usually provided for in law sources regulating qualification requirements by using the bottom-up approach. With respect to the students in the second group, the legislator is obliged to eliminate an uncertain legal situation. Several alternative solutions present themselves within this scope, of course, the legislator is again bound by the requirement of providing an adequate amount of preparation time. As the Constitutional Court stated in its AB Decision 28/1992 (IV. 30.), the requirement of providing an adequate amount of preparation time passes the following partial obligations onto the legislative bodies: the date of entry of the legislation coming into force must be determined in a way  which allows a sufficient amount of time to obtain the wording of the legislation, for the law applying bodies to prepare for the application of the legislation, and for the persons and entities concerned by the legislation to decide how to adapt to the provisions of the legislation and to ensure the personal and material conditions of voluntary compliance with the law.
We suggested that the Minister of Education take the necessary measures in order to amend the language requirements stipulated as a condition of entering the final examination at college level in Government Decree 157/1996 (X. 22.) on the qualification requirements of the undergraduate majors of higher education in technical sciences. The case is still underway. (K-OJOG-362/2001)
If a higher educational institution stipulates additional language requirements beyond the specifications of Government Decrees, then is must resolve this in its regulations.
Dance pedagogy students protested that the higher educational institution demanded a language examination certificate from them. The institution confirmed that they demand a foundation-level Type C language examination certificate from the students in spite of the fact that the provisions resolved in Government Decree 105/1998 (V. 23.) on the qualification requirements of the undergraduate majors of higher education in arts concerning dance pedagogy majors do not include the requirement of a language examination certificate as a condition of entering the final examination. The institution justified this requirement by the specification of the requirement of a language examination certificate for all majors in the Government Decree, therefore they assumed that the requirement missing for dance pedagogy students was a result of a legislative error. Moreover, the institution informed the students on this requirement orally and in writing on several accounts. It is our position that there is no room for extending the interpretation of the legislation, therefore a language examination certificate may not be demanded from dance pedagogy students on the basis of the Decree with a mere reference to informing of students orally and in writing. With a view to the above, we initiated an action that the college proceed in line with Government Decree 105/1998 (V. 23.) with respect to the stipulation of a language examination certificate. The institution accepted this initiative. (K-OJOG-14/2001)
Thus, though the regulations of the institution may stipulate language requirements, the drafting and amendment of these regulations as norms within the institution are also governed by the requirement of allowing an adequate amount of preparation time for the students concerned to fulfil additionally introduced stricter obligations.
Senior students contacting our Office protested that the Faculty Council amended the provisions of the study and examination regulations (study and examination regulations) governing the conditions of entering the final examination with immediate effect on February 6th, 2001 by tightening the regulations through the stipulation of two language examination certificates. The former study and examination regulations in effect did not stipulate any language requirements as conditions of entering the final examination, but regulated it only as a prerequisite of issuing the diploma.
Pursuant to Paragraph (4) of Article 95 of the Act on Higher education, the conditions of entering the final examination include, among others, the demonstration of obtaining the command of a foreign language as specified by the higher educational institution. Considering the fact that the rules set forth in Government Decree 54/2000 (IV. 13.) on the qualification requirements of the undergraduate majors of higher education in law are first applicable to first-year students in the 2000-2001 academic year, the specification of language requirements as prerequisites of entering the final examination or issuing the diploma are within the scope of the institution’s autonomy for the time being, and as such, the amendment of the study and examination regulations stipulating them.
It is our position that the higher educational institution must comply with the general requirement in the course of its decision-making process that an adequate amount of preparation time must be available to the students. The duration between the announcement and the entry into force of the decision amending requirements regulated in the study and examination regulations must be determined in a way which ensures that new requirements be introduced in a foreseeable and predictable manner for the students and the students have the chance to plan the method of their fulfilment and to fulfil them.
We established that the protested provision of the study and examination regulations causes a direct threat of the infringement of students’ educational rights since students fulfilling all other conditions of entering the final examination are deprived of the possibility of taking the final examination. With a view to the above, we recommended that the faculty amend the protested provision of its study and examination regulations in a way rendering an adequate amount of preparation time available to the students concerned, and accordingly, refrain from stipulating additional obligations for students in their senior year such as entering the final examination without the provision of such an amount of time. We, furthermore, recommended that, in the future, the university consider in its decision-making the necessity of ensuring sufficient preparation time.
As a result of our initiative, the Faculty Council and the students’ government reached an agreement in order to resolve the problem according to which senior students may enter the final examination upon demonstrating one language examination certificate, while they must demonstrate their second language examination certificate before the last part of their final examination. It is our position that the above agreement did not eliminate the infringement of rights caused by the protested amendment of the study and examination regulations. Since the agreement set a deadline for the fulfilment of language requirements that was later compared to the protested amendment of the study and examination regulations but still earlier compared to its original provision. We still found the preparation time provided for to be sufficient.
It is our position that the legal situation may only be restored by allowing the fulfilment of the entire final examination without the fulfilment of language requirements, and in line with the previous regulation, the fulfilment of language requirements being demanded for the issue of the diploma. The university may, of course, amend the conditions of entering the final examination with respect to the future by prescribing the fulfilment of language requirements within this scope as well. It is our position that this, however, is only possible if an adequate amount of preparation time is available to the students concerned by the amendment of the study and examination regulations to fulfil the amended and stricter requirements. With a view to the above, we maintained our previous initiative, which the institution accepted. (K-OJOG-79/2001)
Within the scope of cases related to language examination requirements prescribed for the obtaining of a degree, the issue of language requirements to be fulfilled by disabled students arose as a special and extremely sensitive question.
Several higher educational institutions and students requested our assistance in resolving the problem associated with the obtaining of a degree by disabled students. The applicants maintained that the students of higher educational institutions with sensory, speech or other disabilities are unable to obtain tertiary degrees because they are not able to fulfil the language examination requirements prescribed in the Government Decrees resolving the qualification requirements. Thus, for example, hearing impaired students are not capable of listening comprehension while dyslexic students encountered extreme difficulties in reading comprehension.
Pursuant to Article 70/F of the Constitution, the Republic of Hungary ensures the right to education and culture for its citizens; this right, among others, is implemented through tertiary education available to all on the basis of their abilities and through the financial support of those receiving education. According to the position of the Constitutional Court, “the state must provide for the pedagogical legislative conditions enabling the exercise of this right for all, without any negative discrimination”. [AB Decision 18/1994 (III. 31.)] Pursuant to Article 70/A of the Constitution, the Republic of Hungary ensures human and citizenship rights to all persons residing within its territory without any discrimination based on race, colour, gender, language, religion, political or other beliefs, national or social origin, wealth, birth or other status. In connection with the prohibition of negative discrimination, the Constitutional Court explained that “if the state establishes identity between different situations in a manner resulting in unequal treatment by neglecting their essential inherent differences, it creates prohibited discrimination between persons, and is therefore unconstitutional.” [AB Decision 1/1995 (II. 8.)]
Thus on the basis of the above, the legislation prescribing an identical type of language examination certificate from, on the one hand, students with sensory, speech or other disabilities, and from, on the other hand, fully able university or college students as a condition of entering the final examination, violates the constitutional principle of the prohibition of discrimination since these two groups of students carry essentially different abilities with respect to the language examinations demanded as a condition for obtaining a diploma.
With a view to the above, we approached the Minister of Education with a legislative proposal to initiate the amendment of legislation concerning the problem by ensuring the opportunity for university and college students with sensory, speech or other disabilities to demonstrate their command of a foreign language in a manner conforming to their abilities, without waiving the foreign language requirements. The Minister of Education accepted this. (K-OJOG-198/2001) As a result of legislative work, Act XCI of 2001 on the amendment of the Act on Higher education entered into force on January 1st, 2002, pursuant to which the Minister of Education is authorised to determine the conditions ensuring equal opportunities required for the pursuit of studies by disabled students with a particular view to entrance examination criteria, the fulfilment of the technical and practical requirements of training, and the establishment of an unobstructed environment. According to this statutory authorisation, the decree of the Minister of Education to be adopted in the future may include the regulation of special language requirements set forth for disabled students.

ACADEMIC FEES, PAYMENTS AND FINANCIAL SUPPORT
Similarly to last year, our Office received several applications and telephone contacts requesting our position this year with respect to academic fees, payments, and to exemptions from payment obligations. The majority of questions and complaints resulted for the complexity of regulations and the lack of information. Particularly in cases related to exemptions from payment we observed the conflicting of financial interests of the educational participants concerned – the state, the higher educational institutions and the students – which lead to the infringement of the relevant legal provisions.
State-funded training. Tuition fees and exemptions.
Pursuant to Paragraph (1) of Article 32 of the Act on Higher education, students participating in state-funded tertiary training pay tuition and other fees. Naturally, only students participating in state-funded training may be exempted from payment of tuition fees. Students often inquired, in the applications received by our Office, on the terms and conditions of eligibility for state-funded training and on the terms and conditions of related waiving of tuition fees, and expressed their opinion concerning infringements in this regard. Within this scope, the questions of eligibility for a first state-funded undergraduate course and related exemptions arose.
Our Office received an application this year, which inquired whether the first undergraduate course is funded by the state or a state-funded undergraduate training is provided for all.
An applicant turning to our Office believed that the regulation excluded every person holding a degree from further state-funded training, regardless of whether they obtained their tertiary qualification through state-funded or cost-payment schemes, which would violate the prohibition of negative discrimination. We informed the applicant that, pursuant to legislation in force, only the first undergraduate training is funded by the state and that no funded undergraduate training is provided even for those who have obtained a tertiary degree within the framework of cost-payment courses. It is our position that this regulation does not infringe the constitutional principle of the prohibition of discrimination, as explained by the Constitutional Court on several occasions: “The interpretation of the prohibition of discrimination identified in Paragraph (1) of Article 70/A of the Constitution may also establish that the prohibition of discrimination does not mean that every discrimination, even the one ultimately aimed at great social equality, is prohibited. The prohibition of discrimination means that the law must treat everybody as equal (as persons of equal dignity) - that is, that the fundamental right of human dignity may not be impaired; the criteria of granting eligibilities and benefits must be determined with equal respect and care, and consideration given to individual aspects. […] the right to the equal distribution of benefits and chances for all (even quantitatively) may also be derived from the right to equal personal dignity. If, however, a certain social goal, that does not conflict with the Constitution, or a constitutional right, may only be enforced by not implementing equality in its narrow sense, then such positive discrimination may not be regarded as unconstitutional.” [AB Decision 9/1990 (IV. 25.)] The legislative intended to offer an opportunity for each citizen to obtain at least one tertiary qualification when determining the scope of state-funded undergraduate training. Thus the regulation is regarded as positive discrimination aimed at equal opportunities in line with the provisions of the Constitution. (K-OJOG-409/2001)
The Constitutional Court reached a decision in the Year 2001 on this issue. The proponent approaching the Court claimed that the provision concerning this issue violates Article 70/A of the Constitution stating the prohibition of discrimination because it discriminates against certain students of higher educational institutions with respect to the tuition fee payment obligation: it regards students of higher educational institutions as state-funded only if they participate in their first undergraduate training, field-specific extension training or supplementary undergraduate training. While students who have already participated in similar undergraduate training do not receive the state support granted with a view to tertiary studies.
The Constitutional Court stated that this distinction might only be regarded as unconstitutional if the discrimination is arbitrary. However, the discrimination applied with respect to the state funding of higher educational training is not unjustified. The state may not be obliged to offer an unlimited number of tertiary training courses for an individual free-of-charge. Individuals with tertiary qualifications are capable of financing their possible further studies from their own income following their employment. It is also an acceptable educational policy goal that the state does not grant a exemption from tuition fees to those failing in attempting to obtain a tertiary qualification or those attempting to obtain another qualification by aborting their studies. All this, of course, may not mean the denial of further tertiary study or additional degree obtaining opportunities from anybody after the obtaining of a first degree. The financing of this, however, must be provided for by the individual under the current regulations. The Constitutional Court pointed out that Parliament and the Government are in charge of determining the educational policy. There is no constitutional obstacle to the state establishing a system of supporting higher educational participants, to granting or withdrawing benefits. The state may, however, not be forced with the means of constitutional law to do so. With a view to all the above, the Constitutional Court rejected the motion to establish the unconstitutionality of and to annul the protested provision. (AB Decision 675/B/2000)
Our Office received a large number of applications in connection with the possibility of changing majors during the first undergraduate course.
Complainants claimed that they aborted their first state-funded undergraduate training without obtaining a diploma and applied for the state-funded training in another higher educational institution. According to the applications, the complainants were informed by the higher educational institution that they may only enrol in cost-payment courses since the state-funded training form is only available to those applying for their first undergraduate training and in case of the applicants, the training pursued in their previous higher educational institution is regarded as the first undergraduate training. 
We established that the position of the higher educational institution was unfounded. Pursuant to Section d) of Article 124/E of the Act on Higher education, the first undergraduate training means the training aimed at the obtaining of the first university or college qualification or special qualification in an undergraduate training major in which the student is first enrolled in the course of the admission proceedings and establishes a student legal relationship through enrolment in line with the stipulations of the Act on Higher education. This point in the legislation, at the same time, states that the detailed rules of supporting students and the training, in the case of a change of majors before obtaining a qualification or special qualification or double-major training, would be resolved by the Government in a decree. Thus the cited provision of the Act on Higher education allows for the possibility of changing majors within the scope of the first undergraduate course under the terms and conditions provided for in the Government Decree. Article 6 of Government Decree 120/2000 (VII. 7.) regulates the terms and conditions of changing majors as mentioned above. Pursuant to the provisions of this point in the legislation, students are included in the state-funded student enrolment for the duration specified in the qualification requirement of the first major even after the change of majors.
On the basis of the above, the students filing the complaint intended to take advantage of the possibility of changing majors as provided for within the scope of the first undergraduate training. They may continue to participate in state-funded training even after the change of majors. The duration of state-funded training term is resolved by Government Decree 120/2000 (VII. 7.) in this case through the inclusion rule referred to above.
With a view to the above, we contacted the head of the higher educational institution concerned with the recommendation to refrain from excluding eligible applicants from the state-funded training form after the change of majors. In addition to this initiative, we provided every university and college in the country with a report stating our position. The higher educational institution concerned changed its practice as a result of this initiative, the position on the change of majors was also accepted by the Minister of Education. (K-OJOG-340/2001, K-OJOG-347/2001) Act XCI of 2001 on the amendment of the Act on Higher education entered into force on January 1st, 2002, which clarified the possibility of changing majors and the contents of state-funded training. Accordingly, first undergraduate training includes training in which a student enrols as a result of new admissions proceedings through change of major, double major or institution after the first enrolment. The duration of which is the term of training of the major in which the student enrols through the change of major or institution reduced by the financed duration of the previous studies pursued in the first undergraduate training.


Cost-payment and exemptions
We adopted a position on the concept of cost-payment and the nature of this payment obligation in several of our cases.
A student contacted our Office feeling that the cost-payment disbursed to the university is refundable because they first postponed then dropped the major for which they had disbursed the payment for a semester, since they did not wish to pursue that major in the future. We informed the applicant that the claim of the university for payment arises upon enrolment. Cost-payment is not a proportionate compensation for a service but a fee. Although the amount of cost-payment is broken down on a monthly basis, this does not mean that the university would not be entitled to the cost-payment for a semester upon enrolment. This fact is without prejudice to the institution authorising payment by instalment for reasons of equitableness. The university is entitled for the cost-payment for a semester even if the student did not complete the particular semester for one reason or another, either because they did not take one of the examinations or because they decided to postpone the semester during the semester. The student must weigh all this upon enrolment, they may not reclaim the cost-payment once enrolled. (K-OJOG-563/2001)
An applicant inquired whether the portion of cost-payment already disbursed may be refunded proportionately if the student aborts their studies during the semester. We informed the applicant that the rules governing this issue are resolved by the higher educational institution in its regulations within the legislative framework. Legislation does not specify any stipulation with regard to the refunding of cost-payment, thus the higher educational institution is not obliged to offer refunds from the cost-payment disbursed for a particular semester. Moreover, the institution may, of course, offer the possibility of refunds in its regulations, even on the basis of equitableness. However, our Office has no control over the review of the contents of such decisions of equitableness. (K-OJOG-606/2001)
We offered information in a number of instances on regulations governing the waiving of cost-payment for which students receiving maternity or confinement allowance, child care allowance, child care support or child care benefit may apply. Our Office was contacted by students concerned because they had not been aware of the availability of this exemption in state higher educational institutions.
Pursuant to Paragraph (4) of Article 22 of Government Decree 144/1996 (IX. 17.) on Supports available to university and college students, and on fees and compensations payable by them, no cost-payment fee may be collected from students participating in non-state-funded cost-payment training who are receiving maternity or confinement allowance, child care allowance, child care support or child care benefit on the first day of the particular semester for a total maximum of two semesters beyond the duration of training set forth in the qualification requirements. The scope of the Decree covers the students of state-owned higher educational institutions in case of cost-payment trainings. Thus the provision referred to is applicable to the cost-paying students of state-owned higher educational institutions. Only the students of state-owned universities and colleges are entitled to such exemption, but even within this scope, it is not applicable to students participating in PhD training, students of military and policing higher educational institutions, and students participating in state-funded supplementary undergraduate training as regular members of the strength of the army. Within higher educational institutions falling under the scope of this provision, the exemption from cost-payment obligation is ensured in all cost-payment trainings, including field-specific extension training and distance learning. According to our position, the inclusion of state-owned institutions in the exemption is not discriminating.
As a result of a complaint, we established the following. The state grants an exemption from the cost-payment obligation in state-owned higher educational institutions through budgetary support for parents caring for their children at home. This, however, does not represent discrimination since the exemption from cost-payment obligations is not a subjective right; the legislator in this instance offers a benefit to a specific type of subject. According to the rulings of the Constitutional Court, the state has extensive freedom in considering the provision of state benefits with respect to the selection of beneficiaries, provided that such selection is not arbitrary. It is our position that in the present case, this is not arbitrary, since the basis for the discrimination is a reasonable consideration that the state offers this opportunity within institutions operated by the state. (K-OJOG-541/2001)
The exemption from cost-payment obligations must at all times be considered with respect to the particular academic semester. This benefit is valid for the duration of the maternity and child care allowance, child care support or child care benefit. If a student bears more than one child in a row, then the exemption from cost-payment obligations may be taken advantage of for a maximum of two semesters beyond the duration of training set forth in the qualification requirements. If a student receives any of the benefits pursuant to Paragraph (4) of Article 22, the higher educational institution may not specify conditions for such exemption.
We offered information on the above in a number of cases. (K-OJOG-2/2001, K-OJOG-92/2001, K-OJOG-101/2001, K-OJOG-171/2001, K-OJOG-221/2001, K-OJOG-265/2001, K-OJOG-326/2001, K-OJOG-376/2001, K-OJOG-394/2001, K-OJOG-454/2001, K-OJOG-541/2001, K-OJOG-565/2001, K-OJOG-624/2001)
Other forms of payment in state-funded and in cost-payment training
Students may have to bear other payment obligations in addition to the cost-payment. Pursuant to Paragraph (1) of Article 31 of the Act on Higher education, students participating in state-funded tertiary training pay tuition and other fees, while students participating in non-state-funded training pay cost-payment and other fees. Pursuant to Paragraph (2), the rules governing tuition fees, cost-payment and other fees in the case of state-owned higher educational institutions are resolved in the regulations of the institution within the framework of the Government Decree. Thus these payment obligations may be regulated by the higher educational institution within its own scope of authority, this regulation may, however, not violate the Act on Higher education and the provisions of Government Decree 144/1996 (IX. 17.) on Supports available to university and college students, and on fees and compensations payable by them.
The term of fees is resolved in Article 17 of the said Government Decree as follows: students Students of Hungarian nationality pursuing daytime studies in first undergraduate training, first supplementary undergraduate training, first field-specific extension training and in first tertiary accredited academic vocational training financed by the state in state-owned higher educational institutions or non-state-owned higher educational institutions pursuant to an agreement between the Ministry of Education and the institutions; and students of foreign nationality participating in state-funded training in higher educational institutions pursuant to separate legislation or international agreement; and students participating in state-funded evening or correspondence undergraduate training or in first tertiary accredited academic evening or correspondence vocational training financed by the state; and students participating in non-state-funded cost-payment training in state-owned higher educational institutions. However, excluding students participating in PhD training, students of military and policing higher educational institutions, and students participating in state-funded supplementary undergraduate training as regular members of the strength of the army. pay fees in case of the non-fulfilment or default fulfilment of obligations resolved in the study and examination or other regulations of the institution in line with the regulations. The amount of each of these fees may not exceed 3% of the normative support of students resolved in the Budgetary Act of the given year. In addition to the above, pursuant to Paragraph (3) of Article 31 of the Act on Higher education, fees beyond the tuition fees may only be charged to students participating in state-funded tertiary training for services not associated with the fulfilment of study obligations set forth in the qualification requirements and the syllabuses. Article 18 of Government Decree 144/1996 (IX. 17.) resolves similar stipulations. No other payment obligation may be prescribed for students on the basis of their student legal relationship beyond the tuition fees, the cost-payment and other fees described above.
The students of a non-state-operated college protested that as state-funded daytime students participating in their first undergraduate training, they were obliged to pay an average cost-payment of 100 000-110 000 Hungarian forints under the title of training development, although they could not be obliged to pay this amount pursuant to Article 31 of the Act on Higher education discussed above. We established that among the special provisions, in Paragraph (4) of Article 113, the Act on Higher education waives this provision: private higher educational institutions may decide provisions derogating from the stipulations of Paragraph (3) of Article 31 in their regulations. Thus on the basis of this special regulation, the college was entitled to claim a financial service from state-funded students, thus the infringement of educational rights could not be established. However, we drew the attention of the Director that Article 24 Act of XCVII of 2000 on amendment of the Act on Higher education states that Paragraph (4) of Article 113 of the Act became void as of September 1st, 2001. Thus from that date on, private higher educational institutions would also be obliged to proceed in accordance with Article 31 of the Act on Higher education. (K-OJOG-1/2001) 
We experienced several instances of higher educational institutions prescribing payment obligations for their cost-paying students under different titles despite the above. These payment obligations were protested against at our Office by young mothers receiving child care allowance and child care benefit, who were entitled to cost-payment exemption pursuant to Paragraph (4) of Article 22 of Government Decree 144/1996 (IX. 17.) described above.

Several students receiving child care benefit contacted our Office protesting that a university demanded other fees from them under the title of extra procedural fees, which would prevent them from signing up for examinations if unpaid. We requested a statement in this case from the Dean of the university concerned, who informed us that the rule of the Government Decree ensuring an exemption mentioned above created a problematic situation. Since on the basis of this exemption, the institution was not allowed to collect cost-payment from 15 per cent of the students in field-specific extension training, while the Ministry of Education reimbursed only approx. 10 per cent of the cost-payment fee per student. The university collects other fees for supplementary materials as a temporary solution to the situation in order to maintain the stability of training.
We established that students participating in cost-paying training in state-owned higher educational institutions and receiving maternity or confinement allowance, child care allowance, child care support or child care benefits, on the one hand, are exempt from paying cost-payment – pursuant to Government Decree 144/1996 (IX. 17.) – and, on the other hand, are obliged to pay the fees set forth in the regulations of the institution and in the case of the non-fulfilment or default fulfilment of obligations are treated as are other students. On the basis of their student legal relationship, no additional payment obligation may be prescribed for such students, such as a fee payment obligation based on any other title. With a view to the above, we established that the higher educational institution acted illegally when it prescribed the payment of other fees for supplementary materials for students receiving maternity or confinement allowance, child care allowance, child care support or child care benefits. With a view to the above, we recommended that the higher educational institution resolve the payment obligations borne by the students in compliance with the legislation and ensure the possibility of signing up for examinations to students who failed to pay the illegally prescribed fees within the deadline set by the faculty. We, furthermore, recommended that the institution take the measures necessary to refund other fees collected illegally.
Based on the investigation, it was possible to establish that the above conflict emerged from a financing issue between the higher educational institution and the Ministry of Education arising from covering the students’ training. Therefore we found it important to reach a reassuring decision in the case, thus we requested the deputy state-secretary of Ministry of Education for higher education to be at the disposal of the institution and we volunteered to mediate in their negotiations. (K-OJOG-261/2001, K-OJOG-436/2001, K-OJOG-464/2001, K-OJOG-494/2001) The conflict between the institution and the Ministry seemed to be resolved in the course of these negotiations at the end of the Year 2001. Based on more recent applications received in the first few months of 2002, we see that no final solution was brought to the problem, and the investigation of these complaints is still underway.
* * *

As has already been mentioned in the introduction, in addition to the legislation, the set of rules governing the area of higher education are also made up of regulations drafted by each higher educational institution. In connection with the drafting and amending of institutional regulations, we often had to face a problem this year that the legislation is short of stipulations governing the temporal scope of their alteration, thus it does not prescribe that regulations may only be amended in a bottom-up approach. These regulations, as norms within an institution, are, however, also governed by the general principles of the prohibition of retroactive regulation and of the requirement of ensuring an adequate amount of preparation time. In line with these principles, norms may not entail rights or resolve or extend obligations for the time before their drafting; moreover, the timeframe between the announcement and the entry into force of the decision amending the requirements must be set in a way ensuring that new requirements be introduced in a foreseeable and predictable manner for the students and the students have the chance to plan the method of their fulfilment and to fulfil them. We have drawn the attention of higher educational institutions to these principles in several of our cases.
When reviewing the cases described above, it is apparent that our efforts related to a particular set of problems do not end even if one of our initiatives or legislative proposals is accepted. In the Year 2002, we continued to monitor the development of the contents of the Information Bulletin on higher educational admissions. We continue to investigate measures by which the institutions prescribe other payment obligations for the students in addition to the tuition fee and cost-payment obligations since in connection with other fee payment obligations, even in the Year 2002, our Office continued to receive complaints from young mothers receiving child care allowance or child care benefit, who were entitled to cost-payment exemption pursuant to the legislation yet were required to pay fees to the institution. As a result of legislative changes, we launched an investigation ex officio in a major case category within the area of higher education, that is in connection with the legislative and institutional regulation of language examination requirements prescribed for entering the final examination and obtaining a degree.

THE COMMISSIONER AND THE OFFICE
As has already been mentioned in the introduction, our Office operates with a special status within the Ministry of Education. Pursuant to the Decree on the Commissioner for Educational Rights, the Commissioner for Educational Rights reports directly to the Minister of Education within the organisation of the Ministry. The officers of the Office are appointed and dismissed, and the employer’s rights in connection with them are also exercised by the Minister. Our annual budget is allocated as a separate item within the administrative budget of the Ministry. The Annual Report on our work is submitted directly to the Minister, who publishes it in the Educational Journal (Oktatási Közlöny) upon acceptance.
The independence of the Office and the protection of personal data of those approaching us are served by the filing of complaints received in a separate system with no access by anyone else outside the Office. The letters addressed to our Office are forwarded by the central postal receiving unit intact,  and they are opened in our Office.
The Organisational and Operational Regulations of the Ministry of Education stipulate that the Commissioner for Educational Rights may request information from the organisational units of the Ministry.
The Office is located within the Ministry of Education with good access on the mezzanine-floor, somewhat detached from other units of the Ministry. The Office has 8 well-furnished office suites, where complainants may discuss matters with our officers in private, if necessary. Our Office is well equipped, all conditions are provided for the civilised performance of the work.
Six administrators process complaints with the Commissioner for Educational Rights at the present time. They are assisted by an administrative assistant in their work. Three officers have degrees in law, three have degrees both in teaching and in law.
There are no separate office hours for our Office, complainants are met during regular office hours by appointment; we are at their disposal beyond office hours, if the need arises.
 (signature of Lajos Aáry-Tamás)
Lajos Aáry-Tamás

STATISTICS
In the Year 2001, we examined a total of 633 cases. The following pages offer a classification of these cases  according to different criteria.

WHICH ACADEMIC AREA WAS THE COMPLAINT RELATED TO?
56% public education
35% higher education
3% vocational training
6% non-academic matters
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WHO FILED THE COMPLAINT?
There might be overlaps in the data below, since in some cases, we have been approached by several complainants from different categories.
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*parents’ organisation, students’ government, staff, school board, etc.

HOW WAS THE COMPLAINT RECEIVED?
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by mail or fax
in person*
by e-mail


450
400
350
300
250
200
150
100
50
0
411
25
197
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*Pursuant to the Decree on the Commissioner for Educational Rights, proceedings may be initiated upon complaints filed in writing. Of course, those approaching us will be heard in person in cases calling for extraordinary urgent proceedings, still, they are subsequently required to file the complaint in writing.

OUR SCOPE OF AUTHORITY
Pursuant to OM Decree 40/1999.(X. 8.), no investigation will be launched where:
  complaint is not related to educational rights, or was filed by an entity other than those eligible, or if an application was filed before the expiry of a deadline but the applicant failed to take all available actions for legal remedy (except for judicial proceedings), or if judicial proceedings were initiated, or a final judicial decision was reached in connection with the case, if the Commissioner for Educational Rights has already proceeded in connection with the case and the application does not contain any new facts or circumstances, or if the infringement of rights specified in the application is of minor importance.
 In all other instances, we shall determine our scope of authority and shall initiate proceedings. The data below represent the distribution of our cases closed by December 31st, 2001.

16%
52%
32%

absence of authority
absence of infringement of rights
conclusion of infringement of rights


350
300
250
200
150
100
50
0
299
182
95
absence of authority
absence of infringement of rights
conclusion of infringement of rights


CONCLUSION OF INFRINGEMENT OF RIGHTS
If we conclude the infringement of protected rights, we identify a recommendation or an initiative for the infringing party. However, it is not a rare instance when the institution concerned remedies the infringement caused within its own scope of control without any action on our behalf. If the infringement of rights or its immediate risk may be traced back to any legislative shortcoming, we identify a proposal for the drafting of legislation.

3%
54%
43%

recommendation, initiative
proposal for drafting of legislation 
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OFFICERS OF THE COMMISSIONER FOR EDUCATIONAL RIGHTS 
IN THE YEAR 2001
Dr. Zsuzsa Balabán 
Ms. Csilla Dér 
Dr. Krisztina Egervári 
Mrs. Majoros, Tünde Papinot
Dr. Lajos Németh
Dr. Magdolna Őri
Dr. Bernadette Somody
Dr. Beáta Viszokai

CALENDAR OF EVENTS
LECTURES, PRESENTATIONS, CONFERENCES
January
January 19th 
Jászárokszállás – Lajos Aáry-Tamás gave a presentation at the session of the Club of Notaries (Jegyzőklub) on the lawful fulfilment of functions arising from the implementation of the Act on Public Education.
February
February 14th 
Budapest – The Commissioner for Educational Rights gave a presentation at the Pallas Society upon the invitation of the National Association of Regional Governments.
February 15th 
Budapest –Lajos Aáry-Tamás gave a presentation at the Forum of Independent Pedagogues.
February 17th 
Pécs – The Commissioner for Educational Rights opened the pre-graduation ceremony of the Gandhi Grammar School.
March
March 30th
Sopron – Lajos Aáry-Tamás gave a presentation at an event of the 8th Logopaedic and Pedagogic Days in Sopron.
April
April 9th
Budapest – The Commissioner for Educational Rights was a member of the jury at the national finals of the “Democracy” competition organised by the CIVITAS Club.
April 11-12th
Budapest – The officers of our Office organised sessions at the National Student Parliament on the functioning of the Office and on the enforcement of educational rights.
April 19-20th
Utrecht, The Netherlands –Ms. Csilla Dér, an officer assisting the Commissioner for Educational Rights attended a two-day working meeting with a view to prepare an international project on “Ethnic and cultural minorities in education”.
May
May 2nd 
Ajka –Lajos Aáry-Tamás gave a presentation upon an invitation from the Educational, Cultural and Sports Bureau of the Mayor’s Office in Ajka.
May 3rd 
Ózd – Dr. Beáta Viszokai gave a presentation at European Youth Day.
May 7th 
Budapest – “The school of co-operation” (Az együttműködés iskolája). The Commissioner for Educational Rights presented the report on the activities of the Office in its first year of operation at a press reception.
June
June 6th 
Budapest – The Commissioner for Educational Rights gave a presentation at the 7th National Child Protection Conference on “Child protection in public educational institutions” (Gyermekvédelem a közoktatási intézményekben).
June 11th 
Faddombori – Dr. Beáta Viszokai gave a presentation at a course organised for student government leaders.
June 17-20th 
Sweden – Lajos Aáry-Tamás attended the Conference on a “Generation in Jeopardy” in Stockholm, where the Commissioner for Educational Rights gave a presentation on “Asserting Human Rights' principles as an integral part of social policy based on non-discrimination”.
September
September 21st 
Miskolc – Lajos Aáry-Tamás attended an opening ceremony of the academic year.
September 22nd 
Budapest –Lajos Aáry-Tamás gave a presentation at a conference of the National Textbook Publishing Co. Ltd. (Nemzeti Tankönyvkiadó Rt.).
September 27-28th 
Budapest – Dr. Zsuzsa Balabán attended a national conference on the “Sexual exploitation of children for commercial purposes”.
October
October 5th 
Szolnok – The Commissioner for Educational Rights paid a visit upon an invitation from the Pedagogical Institute of Jász-Nagykun-Szolnok County.
October 13th 
Debrecen – Lajos Aáry-Tamás gave a presentation on the “Role of experts in quality public education” (Szakértő szerepe a minőségi közoktatásban) at the 3rd National Conference of Public Education Experts.
October 17th 
Kecskemét – The Commissioner for Educational Rights gave a presentation in the András Gáspár School Dormitory Hostel.
October 18th 
Budapest – Lajos Aáry-Tamás gave a presentation at the 9th International Scientific Conference of the Romany Society of Sciences and Arts.
October 18th 
Budapest – Dr. Zsuzsa Balabán attended a professional consultative session organised by the POZITÍV National Professional Body with a view to the clarification of disputed issues related to Ritalin medicine applied in case of hyperactive pupils.
November
November 7th 
Kéked – Dr. Magdolna Őri gave an informative presentation on the work of the Office of the Commissioner for Educational Rights at the professional consultative meeting of the Department of Education and Culture of the Government of Borsod-Abaúj-Zemplén County.
November 8th 
Budapest –Lajos Aáry-Tamás contributed to the event of the Pedagogical Service-providing Institute of Erzsébetváros (part of Budapest) on “The right to education in practice” (Az oktatáshoz való jog a gyakorlatban).
November 12th 
Martonvásár – The Commissioner for Educational Rights gave a presentation on “The enforcement of children’s rights in education institutions, with a particular view to the rights of students in elementary schools” (A gyermeki jogok érvényesülése az oktatási intézményekben, különösen az általános iskolák tanulóinak jogai).
November 12th 
Siófok – Lajos Aáry-Tamás gave a presentation on the “Activities of the Commissioner for Educational Rights” at the national session of public educational public trusts.
November 12th 
Budapest – Dr. Beáta Viszokai gave an informative presentation on the Activities of the Office of the Commissioner for Educational Rights at a conference of non-governmental organisations operating in public education.
November 15th 
Budapest – Dr. Magdolna Őri, our legal technical officer, attended the meeting of the trustees of the Give Studying a Chance Public Trust (Esélyt a Tanulásra Közalapítvány).
November 16th 
Baja – Lajos Aáry-Tamás gave a presentation upon an invitation from the Section of the Hungarian Society of Pedagogues in Bács-Kiskun County and the Mayor’s Office of the City of Baja.
November 19th 
Pápa – The Commissioner for Educational Rights gave a presentation upon an invitation from the students of the Calvinist School Dormitory Hostel in Pápa.
November 19-20th 
Szekszárd – Dr. Beáta Viszokai gave a presentation at the professional consultative meeting “Local Government and Public Education, 2001” on “Legality, conflicts of interest and mediation in exercising the rights of teachers, parents and students” (Jogszerűség, érdekellentétek és mediáció a pedagógusi, szülői és tanulói jogok gyakorlásában).
November 22nd 
Budapest – Lajos Aáry-Tamás gave a presentation on “Children’s rights in education” (A gyermekek jogai az oktatásban) at a conference and commemoration session on “Enforcement of children’s rights in the last 10 years” (A gyermekek jogainak érvényesülése az elmúlt tíz esztendőben).
November 29th
Berekfürdő – Dr. Beáta Viszokai gave a presentation at a conference of the Pedagogical Institute of Jász-Nagykun-Szolnok County on “Legality, conflicts of interest and mediation in exercising the rights of teachers, parents and students” (Jogszerűség, érdekellentétek és mediáció a pedagógusi, szülői és tanulói jogok gyakorlásában).
November 30th 
Mórahalom – Dr. Beáta Viszokai gave a presentation on “Presenting the Office of the Commissioner for Educational Rights, experiences drawn from contacts up to the present day” (Az Oktatási Jogok Biztosa Hivatalának bemutatása, az eddigi megkeresések tapasztalatai).
December
December 3rd 
Budapest – Lajos Aáry-Tamás attended the conference “For the academic success of Romany children” (A Roma gyerekek iskolai sikereiért).
PROFESSIONAL FORUM AND OPEN COMPLAINTS DAYS
October 24-26th – Pécs
November 26-28th – Békéscsaba

LIST OF LEGISLATION REFERRED TO IN THIS ACCOUNT
Act XX of 1949 on the Constitution of the Republic of Hungary
Act IV of 1952 on Marriage, family and guardianship
Act IV of 1978 on the Penal Code
Act LXV of 1990 on Local governments
Act XXXIII of 1992 on the Legal status of civil servants
Act LXIII of 1992 on Protection of personal data and on publication of data of public interest
Act LXXVI of 1993 on Vocational training
Act LXXIX of 1993 on Public education
Act LXXIX of 1993 on Higher education
Act LXXVII of 1996 on Vocational training contributions and on supporting the development of vocational training
Act XXXI of 1997 on Protection of children and on child welfare administration
Act XXVI of 1998 on Rights of and provision of equal rights for the disabled
Act XXXVII of 2001 on Textbook market regime
Act LI of 2001 on Vocational training contributions and on supporting the development of the training system
Government Decree 144/1996 (IX. 17.) on Supports available to university and college students, and on fees and compensations payable by them
Government Decree 71/1998 (VI. 8.) on the Procedures of language examinations recognised by the state and certifying the command of a foreign language and on language examination certificates
Government Decree 120/2000 (VII. 7.) on the Funding of higher educational institutions on the basis of training and maintenance norms
Government Decree 269/2000 (XII. 26.) on the General admissions rules of higher educational institutions
MKM Decree 11/1994 (VI. 8.) of the Minister of Culture and Education on the operation of educational and training institutions
MKM Decree 14/1994 (VI. 24.) of the Minister of Culture and Education on Training obligation and on pedagogical service-providers
MKM Decree 23/1997 (VI. 4.) of the Minister of Culture and Education on Issuing of a guideline for the Nursery schooling of disabled children and a syllabus guideline for the academic education of disabled pupils
Joint MüM‑MKM Decree 9/1993 (XII. 30.) of the Minister of Labour and the Minister of Culture and Education on Benefits to students participating in academic vocational training
MKM Decree 5/1998 (II. 18.) of the Minister of Culture and Education on the Procedures of declaration as textbook, of supporting textbook and of supplying schools with textbooks
OM Decree 17/1999 (IV. 2.) of the Minister of Health Care on the Implementation of Act LXXVII of 1996 on Vocational training contributions and on supporting the development of vocational training
OM Decree 9/2000 (V. 31.) of the Minister of Health Care on the Scheduling of the 2000-2001 academic year
OM Decree 28/2000 (IX. 21.) of the Minister of Health Care on Issuing, introducing and applying framework curricula
OM Decree 15/2001 (V. 25.) of the Minister of Health Care on the Scheduling of the 2001-2002 academic year


