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INTRODUCTION



In the last five years, there has been significantly more talk about educational rights and the manifestation of the basic values of democracy at schools and universities. In this past year, many people came to us requesting information regarding their rights and possibilities, and this is a good indicator of the level of interest among the participants in education. They do not know as yet whether their rights have been impaired, and are not requesting proceedings; however, they wish to be aware of the provisions of the law before a responsible decision is made regarding their case.   Providing information and passing on regulations is of the utmost importance in the world of education. The right to information forms the basis of educational rights. In public education, parents—as soon as children reach the age of compulsory school attendance—do not have the option to freely decide whether to enrol their children to school or not. As a result of the compulsory school attendance as set out in the Constitution—as long as it is in force—children are obligated to attend school.  The constitutional right to culture is therefore accompanied by a constitutional obligation, namely compulsory school attendance. This is the reason why the provision of information has such particular significance, not only when choosing the schools, but up until student status is discontinued. Parents—along with their children—are users of the second largest public service of the country. As such, they are entitled to have rights. The public service is provided by the teachers, therefore they are the obligors in this relationship. The public service is organised based on statutes and local standards; teachers make their decisions based on these, quite possibly several times a day. This presupposes that teachers are aware of and familiar with relevant regulations. In our opinion, if the participants of education are unfamiliar with these regulations, then they are unable to make responsible decisions.

It is also our opinion that a large number of debates and arguments can be pre-empted through the regular provision of information on the main regulations concerning schools.  This provision of information protects more than just the parents and the students.  If parents make decisions while disregarding the aforementioned comprehensive information provision, then they have no legal basis to shift responsibility to the teachers. The statutes clearly mark the line that distinguishes between the responsibilities of the parents and the schools.  The only way for the participants of education to learn this is from the statutes and from the local standards based on said statutes. The law serves as a standard for the settling of disputes. If concerned parties are familiar with these rules, then they are able to resolve their differences in a democratic way.  In the absence of familiarity with and application of the law, disputes will be settled based on power, position, emotion, morality and taste. Private differences might be settled relying on the above values, but they do not apply to public service. One of the cornerstones of democracy is the rule of law. School and university are part of this democracy. The principles and values we have held true for the past fifteen years and which we apply in many areas of our lives must also be enforced here. Public and higher education are matters of public interest and as such must form part of the debate on democratic public law. If this debate occurs exclusively between educational politicians and teachers, then even though it might become interesting or even productive, the fact remains that those most affected by it are effectively left out: children, parents and future parents. Also left out are the voters who could have a say in how Members of Parliament (MP’s) use local, national or EU funds that are available to finance the organisation and operation of various public services and the performance of tasks. 

The accession to the European Union has a particular effect on education. Namely, the field of education remains within the national sphere of competence. We, Hungarians must make an effort to consider and review the type of education we desire and we have to make the decisions ourselves.  We are not bound by EU standards, regulations or guidelines and we are not obligated to receive and apply community norms. This unlimited freedom, however, cannot make us forget the fact that the young people and fresh graduates emerging from the education system will have to work, create, compete and live in European Union trade, services, industries, agriculture and public administration. This is the reason why education is a matter of public interest. When a student protests against physical abuse; when a parent complains that the promised English course has been cancelled; when he refuses to acknowledge expulsion; when a teacher takes offence that a third expert has been appointed (who could in theory discover something that could result in his discharge); when a university student on child care allowance (GYES) speaks out against having to pay tuition fees: these people, beyond trying to improve public service, are trying to at least make it legal. Lawful education is the minimum requirement. This in itself though does not ensure that the institution of education or the educational system is indeed good. It is, however, impossible to organise a public service within the framework of the constitutional state which may be good, but is at the same time unlawful. Many people will enter and frequently review this debate on education.   The more this debate is reopened and the more participants there are to the discussion; the closer we can get to good solutions. Still the emphasis is on the debate itself. What makes us democrats is not constantly finding solutions, but rather constantly searching for them. Experience shows that in many cases there is no room for arguments in the institutions at all, because the participants of education do not trust each other. For this reason cooperation between them is non-existent. In such cases, they tend to suppress their grievances, which surface later on drenched in passion and emotion, with practically no hope for a solution.  Yet, wherever there is occasionally a chance for debate, the chance of irreparable damages and grievances occurring are smaller. Naturally, interests and solutions may vary, just like the roads leading to them. A debate only makes sense if we possess information and it is our mutual goal to continuously search for good solutions, to correct bad decisions within the framework of the law, all the while adhering to the provisions of the law. These debates do have one very important condition though: we need to have faith that the goals of the other party are the same as ours. This does not work without trust.

Institutions regularly find themselves in situations where they are left on their own to deal with certain important problems. Incidents concerning aggression among young people, drug and alcohol abuse, the spreading of HIV/AIDS, the lack of sexual education and poverty are all cases where asking for help is necessary. The authorities, the protectors of rights, the researchers, the police, doctors and last, but not least non-governmental organisations have significant experience in these fields. If they manage to find the forms of cooperation, then schools and families will not be abandoned. Neither the local, nor the national budget will be able to set aside more funds to handle and deal with important social problems affecting the youth.   The European structural funds on the other hand are able to provide this money. Only partners working in extensive cooperation can successfully apply for these funds. Within the European Union cooperation has no alternative.

Ever since our establishment five years ago, we have considered it our mission—alongside parents, pupils, teachers, college/university students, trainers and researchers—to make the operation of educational institutions lawful. With our procedures we are looking to aid cooperation, while helping school, college and university citizens accept fact that they can put their faith into the rule of law and they can trust the institutions, since it is the institutions which serve the citizens and not the other way around.  If as a result of our initiatives and recommendations, institutions begin to remedy the infringements, then they will be able to regain the trust of many.  If these institutions cooperate with each other on more frequent basis acting in citizens’ interests, then the trust placed in them will increase manifold. Debating and contrasting views with and within such institutions makes sense. In these institutions democratic values and principles become the norm and the participants of education feel less and less vulnerable. As a result the law will cease to be their enemy and will become a valuable ally.
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ANNUAL REPORT OF THE COMMISSIONER FOR EDUCATIONAL RIGHTS ON ACTIVITIES IN THE YEAR 2004




The Commissioner for Educational Rights is obligated to account for activities every year. I consider it important to inform the public—through the publication of the present report—about the complaints we have received, as well as all the inquiries, successes and failures.   Our Office started working on December 1, 1999 and our seventh report covers the joint activities performed between January 1, and December 31, 2004.


INDIVIDUAL AREAS OF EDUCATION




PUBLIC EDUCATION


Based on our experiences in our fifth year of operation, we can say that the petitions and requests we receive from the area of public education vary according to whether they are in connection with personal freedoms or with rights directly linked to education. As far as the rights directly linked to education are concerned, in most cases the teachers, students and parents who came to our office, requested information on or wanted to know our legal opinion on statutory provisions and the legitimacy of practices performed at their schools. Our experience shows that in many cases the information we were able to provide proved to be sufficient in order to find legal solutions and to resolve situations that carried risks of infringement, and as a result in these cases intervention on our part was not necessary and we did not have to take any steps. However, in cases connected to personal freedoms, the petitioners typically wanted inquiries and not our legal opinion. The majority of proceedings conducted in this case group were based on parental complaints about physical abuse against their children.



ENFORCEMENT OF PERSONAL FREEDOMS


The personal freedoms of public education participants are fundamental constitutional rights, which—taking their significance into account and by repeating the provisions of the Constitution—are also confirmed by the Public Education Act at the top of the list of the rights of public education participants. Complaints received in 2004 also support our view that these rights are particularly vulnerable in the world of interdependent educational institutions. During the course of last year our Office received several complaints from parents protesting against their children being subjected to corporal punishment. It is the consistently held position of the Commissioner for Educational Rights that the most severe infringement that could occur in an institution of education is corporal punishment. We feel it is important to re-emphasise that the right to human dignity is everyone’s fundamental constitutional right—including all participants of education—in accordance with which the physical-mental abuse and degrading punishment of students is prohibited. Educational participants have the right to human dignity regardless of their age.

Pursuant to Paragraph (2) of Article 10 of the Public Education Act, the personality, human dignity and rights of children and students shall be respected, and they shall be protected against physical and psychological abuse.  Children and students may not be subjected to corporal punishment, torture, cruel, inhuman and degrading punishment or treatment. 

Teachers may not deprive students of their human, civil, children’s and students’ rights, and may not restrict these rights, as these rights are not subject to any educational deliberation. The enforcement of these rights is not conditional on whether students meet their obligations at school; in other words, the human rights of students may not be predicated on the fulfilment of their obligations.

The heads of institutions have often argued that in many cases teachers do not have any means besides the corporal punishment of seriously undisciplined students to ensure order in school life. When a student disturbs the class with undisciplined behaviour, the application of disciplinary tools by teachers is justified. However, teachers are not allowed to use any unlawful means to maintain discipline. In their educational and teaching activities, teachers are free to decide what educational methods they choose to use to maintain discipline, their choice, however, is restricted by the law: they must not take disciplinary measures that infringe on the most fundamental rights of students, i.e. the right to human dignity and physical wellbeing.

If in the course of our inquiry it can be proved that physical abuse did, in fact, take place, then our position is that the student's right to human dignity was violated. Therefore, in all such cases, we send an initiative to the head of the institution, in which we request him or her to take the necessary measures to ensure that in the future, teachers only use disciplinary measures that are allowed by the law, against students in order to make sure that the students’ human rights and right to human dignity at school is not infringed upon.

In several cases after our proceedings were concluded, we were met by the parental notion that the initiative phrased by the Commissioner for Educational Rights should also have contained provisions that disciplinary proceedings against teachers who have abused students under their supervision should be conducted by the entity exercising employer rights. In connection with the above, we have informed parents that in accordance with the provisions of Act XXXIII of 1992 on the Legal Status of Civil Servants, it is the entity exercising rights of appointment who makes the decision regarding the initiation of proceedings and it is this same entity who must consider whether all conditions required for the disciplinary proceedings are present. Our office has no investigative or initiative powers in terms of labour law and therefore is not in a position to investigate related employer decisions.

A parent came to see us because her son was repeatedly exposed to atrocities at school. According to the parent, the principal of the school abused the child in the school hall because the child violated house rules. The child sustained injuries healing within eight days. As a result of the incident, the municipality operating the school launched disciplinary proceedings against the head of the institution, who, after the proceedings were concluded, received disciplinary punishment. According to the parent the child’s behaviour has worsened since the incident, and there have been disciplinary measures taken against him as well. It is the parent’s opinion that this is in connection with the fact that the disciplinary action was taken against the school’s principal based on his report. During the proceedings we requested a statement from the mayor of the settlement, as the representative of the institution legally supervising the institution complained against.
In his reply, the mayor announced that as disciplinary punishment the disciplinary committee stripped the principal of his title of senior counsellor, and has extended the waiting time in the promotion system by one year.  The mayor’s opinion was that the disciplinary body has sufficiently studied and dealt with the case. However, he did feel it important to emphasise that “the incident did not involve the repeated hitting of the face, it was only one slap” and also said that the slap was preceded by several warnings. The mayor also added that “the school has house rules, which—in accordance with Paragraph (7) of Article 40 of the Public Education Act—specifies, among other things, the manner in which student rights and obligations can be exercised.  The provisions of this document must be adhered to by all children, but naturally, in cases of non-adherence, slapping children is not the direction to follow and we do not condone this method.
The mayor attached the documents of the case to the letter. Among these documents was the minutes of the hearing conducted by the disciplinary committee.  This contained a statement by the principal saying the student has “violated the regulations of the school and previously warned by his teacher not to do so. The regulations clearly state that no body jewellery may be worn in school or on school events, (…)”
There were three, relatively clearly distinguishable issues to examine in the case. The first issue was to do with the disciplinary resolution and the conducting of the disciplinary proceedings, the second dealt with the evaluation of the post-disciplinary proceeding situation, while the third was the examination of the school’s regulations.
In connection with issue one, the starting point proved to be the fact that the Commissioner for Educational Rights has no jurisdiction to review the disciplinary proceedings.  For this reason we were unable to examine whether the passing of the disciplinary resolution occurred under lawful circumstances, with content that adhered to the statutes.   In the course of the five years of our operation, we have taken the position that out of the acts performed against students, corporal punishment is the gravest and most serious. Physical abuse does not only endanger students' physical wellbeing, it also violates their right to human dignity, and therefore in such cases the launching of disciplinary proceedings is most certainly justified.  As far as the content of the disciplinary decision is concerned, even though we have no desire to influence the disciplinary committee’s decision, we would like to indicate a precedent decision passed by the Supreme Court for all similar cases. According to this, the most severe disciplinary action (dismissal) may be applied against teachers who use corporal punishment, without having the requirement of proportionality violated.
In terms of issue two, we have determined that in his reply, the mayor has informed us only of the circumstances of the disciplinary proceeding and has sent us the documents only in connection with this.  At the same time he failed to touch on whether the student has since suffered abuse and whether this is in connection with the disciplinary proceeding. In his letter the mayor did not deny the existence of the above mentioned abuse.
Students in schools are in rather vulnerable positions. The evaluation of children is performed by the teachers, who are free to exercise this right of evaluation within the framework of the appropriate laws; furthermore, they have to option to apply various disciplinary measures. This is why it is particularly important that in such delicate situations there is absolutely no suspicion of the teachers abusing these rights. During its supervision of the public education institution, the maintainer responsible for the lawful operation of said institution must consider these aspects as well.
The deliberation of issue three is as follows. Even though the complainant does not mention this in the petition, the documents clearly show that the house rules generally prohibit the wearing of any type of body jewellery in school or at school events. Based on our previous experiences, we are now on the position that prohibition of all types of jewellery in school is worrying even if this is justified on the grounds that they may cause accidents. When developing the house rules it must be taken into account that, based on the Constitution, students, like everyone else, also have the right to individual self-determination. In our opinion when people make decisions regarding their clothing, hairstyle or the wearing of jewellery, then they are exercising their right to individual self-determination. Naturally this right also has limits; in justified cases restrictions may be applied. However, the basis for this restriction must in each case be the necessity to exercise other basic rights. Section e) of Paragraph (3) of Article 10 of the Public Education Act contains such restrictions where it specifies that students may not endanger their own health and safety, or the health and safety of other students or employees of the educational institution by exercising their rights. In accordance with this provision, institutions do not violate the law when, in house rules, they forbid students to take certain objects to school that may potentially cause accidents. At the same time it can also be determined that in the absence of statutory authorisation, the prohibition of all jewellery is an unjustified and exaggerated restriction of the right to individual self-determination, and as such is unlawful.
We respect to the above, we have sent an initiative to the representative of the maintainer performing legal supervision of the institution, in which we requested that in the future they should do everything in their power to prevent actions that violate the human dignity of students. We have also initiated that they should ensure that the student is not subject to atrocities due to the fact that it was his report that led to disciplinary proceedings against the school principal. Beyond the above measures, we have also recommended that, within its supervisory scope of competence, the maintainer ensures the coordination of house rules with statutes. The maintainer of the school has accepted our initiative (K-OJOG-153/2004.)

In certain cases, the definition of corporal punishment on the teacher’s part is a matter of interpretation for the institutions. The same action can be regarded or interpreted in different ways by the teacher committing the offence, the abused student or the student’s parents.

A parent complained that his child was physically abused by one of the school’s teachers. He also protested that the principal did not make an adequate effort to investigate the matter, as during this investigation only the teacher was questioned, but not the student.
In his statement, the principal informed us that based on the parental complaint he has questioned the teacher who admitted to disciplining the student with a playful flick, but who also added that this happened after the student repeatedly failed to do his homework. The principal added that he instructed the teacher in question to restrain from such disciplinary actions in the future. The teacher admitted his mistake and since then no such problems have occurred (of which, according to the principal, the parent is also aware). It was the principal’s position that it was unnecessary to question the child because the teacher admitted to the action. In connection with the matter, the principal requested a definition of the concept and degrees of bodily contact from the legal counsel of the Teachers’ Union in order to be able to clearly define corporal punishment. Following reception of this opinion, he went on to inform the teaching staff of its content and repeated the instructions that teachers should avoid applying any unlawful disciplinary tools. 
Our position on the matter is that such acts by teachers constitute a violation of the student’s right to human dignity, even if it is committed by the teacher to educate and not to cause harm. Based on the above argumentation we have determined that the teacher has indeed applied unlawful disciplinary measures. For this reason we have developed an initiative for the future which the principal of the school has accepted. (K-OJOG-271/2004.)

In our experience, the heads of institutions themselves also consider corporal punishment a very serious violation of rights, and are aware of the fact that it constitutes disciplinary transgression of the teachers’ part. Many principals informed us that they have sanctioned disciplinary punishments without disciplinary proceedings against teachers who have abused students.  In accordance with Paragraph (8) of Article 46 of Act XXXIII of 1992 on the Legal Status of Civil Servants, disciplinary proceedings may be forgone if the breach of obligations is not serious and the state of affairs has been clarified. However, in accordance with Paragraph (2) of the above Article, it is obligatory to conduct disciplinary proceedings if there is well-grounded suspicion that serious disciplinary offences have been committed. In such cases, disciplinary proceedings cannot be forgone. Our position is that teachers commit serious disciplinary offences by applying corporal punishment, and in such cases, the law requires the employer to launch disciplinary proceedings. In accordance with a Supreme Court decision we have previously referred to, teachers may not apply corporal punishment on children taught or supervised by them. If this does occur, then the disciplinary offence committed by the teacher is so grave that even the most serious disciplinary penalty may be proportionate. (BH 1998. 53.) We feel it is necessary to emphasise once again that the Commissioner for Educational Rights has no jurisdiction in matters regarding employer decisions made regarding disciplinary sanctions. Beyond drawing the attention of institution heads to the above statutory provisions, we have no possibilities to initiate the launching of disciplinary proceedings or to review such employer decisions.

A parent complained that his child was slapped by the teacher in computer class.  According to the complainant, following the incident the principal of the school asked the student not to inform his parents of the matter. According to the parent, the principal told them after the incident that he will no longer allow the student to participate in physics and computer classes.
In his statement the principal set forth that the teacher did indeed strike hit the complainant’s child. In the principal’s opinion the reason for the teacher’s act was the child’s undisciplined behaviour in class. After the incident the teacher apologised to the student and the parents. The head of the institution also added that he acted in accordance with the provisions of the Act on the Legal Status of Civil Servants and the teacher has been appropriately punished. He has received a strict written reprimand and his bonus has been revoked. In connection with participating in physics and computer classes, the principal stated that the student may continue to attend these classes and there was never any talk of restricting attendance. According to the principal the log entries in fact support the fact that the student has attended all computer classes which proves he was not prohibited from visiting class. There were only two classes the student missed, immediately after the incident.
We have determined that there was no infringement in connection with verbal prohibition against the student to visit the above classes because the statements of the parents were not confirmed. At the same time it is our position that the corporal punishment applied by the teacher as a disciplinary means did violate the student’s right to human dignity therefore, as in previous cases, we have developed initiatives for such incidents in the future, which the head of the institution accepted. (K-OJOG-883/2004.)

In cases related to corporal punishment, the question is frequently asked not just by parents and students, but by teachers as well, whether a teacher who abuses a child under his or her supervision is fit to hold a teaching position at all. Our experience shows that such conflicts constitute a source of distress for the teachers who commit these offences as well.

Parents lodged a complaint at our office and protested that the art class teacher pulled a plastic bag over their child's head in an effort to discipline him. Disciplinary proceedings have been launched against the teacher in question, as a result of which the teacher has been reprimanded in writing by the principal. The teacher’s legal status with the school as a civil servant was terminated at a later date. The complainants, however, further protested that after six months the teacher was once again an employee of the school.
In his statement, the principal admitted that the teacher did indeed use unlawful disciplinary measures, and for this reason there was a disciplinary proceeding launched against him, as a result of which the teacher was reprimanded in writing. The teacher admitted his mistake, apologised to the parents then initiated the termination of his legal status as a civil servant. The principal informed us in his statement that he did re-employ the teacher after a few months. However, prior to start of employment he requested the professional opinion of a clinical psychologist (behavioural psychology counsellor) in connection with the teacher. The expert determined that the teacher was fit to take on a teaching position. (The expert opinion has been forwarded to our office as an attachment to the principal’s statement.) Finally, the principal’s statement also informed us that the teacher in question does not teach the student, has not had any conflicts with other students or parents, and there have been no professional problems in connection with him neither before, nor after the incident.
In this case we were able to determine that the student’s educational right were indeed violated, however we felt that the situation has already been dealt with by the head within his jurisdiction, prior to out intervention. We did not send an initiative to the head of the institution, as by the time of our inquiry the teacher was no longer teaching the student, there were no further professional problems in connection with him, the expert opinion determined that he was fit to teach, and he has already been given disciplinary punishment for the use of unlawful disciplinary tools at the time of the incident. (K-OJOG-412/2004.)

Even though our position is that corporal punishment is the most severe form of the violation of rights in an educational institution, experience shows that parents very often consider abuse by other classmates equally as severe.  It is not uncommon to have disputes or conflicts between students escalate and it is part of the supervisory responsibility of the school that the teachers supervising these students recognise such situations in time and prevent student actions that could lead to infringements. In such cases parents protest that the school does not take the necessary measures needed. Pursuant to Paragraph (5) of Article 41 of the Public Education Act, educational institutions must ensure the supervision as well as the healthy and safe teaching conditions of children and students under their charge; explore and eliminate the causes of student/child accidents; and organise regular medical examinations for children/students. This Act defines the concept of supervision in the explanatory provisions section. Accordingly supervision is defined as ensuring the protection of the physical and moral integrity of children/students starting from the time of entry into the educational institution to the time of exiting the educational institution lawfully, and during the compulsory activities and programmes organised outside the educational institution as part of the educational programme of the institution. Students must be protected from all risk factors that may endanger their health and safety. As part of this obligation, teachers must endeavour to prevent the violation of rights and the occurrence of accidents, and identify in time the sources of danger that may harm the health or physical wellbeing of students. In accordance with statutory provisions regarding supervision, teachers are obligated to everything possible in order to prevent conflicts which might lead to fighting or abuse among the students. In connection with this, the question of teachers’ accountability and the failure to prevent incidents also arises in such cases. Physical abuse may provide grounds for taking disciplinary measures or launching disciplinary proceedings against abusive students. The application of the above largely depends on the internal regulations (e.g. house rules) of the institutions in question. (K-OJOG-359/2004.)

A parent turned to us, because, among other things, a teacher failed to prevent students kicking his child during class. The head of the institution, in his statement, informed us that this happened because the student refused to work in class and was very undisciplined. Finally his classmates became angry since, due to the student in question, they failed to finish their work on time and were unable to go out and play in the yard. They started kicking the student, which the teacher put a stop to, but only after some time. The principal said that he has investigated the matter and did not deem it grave enough to launch disciplinary proceedings against the teacher. After conducting internal investigations and drawing the teachers’ attention to the consequences of the incident at the teaching staff meeting, the principal considered the matter closed. In this case we have determined that educational rights were violated, since the teacher did not immediately stop the abuse, endangering the student. Taking the above into account, we have put forward an initiative that teachers fulfil their supervisory obligations in the future. The head of the institution accepted our initiative, and informed our office that he has called the teaching staff’s attention to the fact that teachers should do everything in their power to prevent and terminate abusive behaviour among students. (K-OJOG-361/2004.)

In educational-teaching institutions, the rights of students and children to human dignity may also be violated if their treatment by the teacher or the teaching methods applied are inappropriate. Our experience shows that it is often difficult to draw the line of legality with respect to various applied teaching methods. 

A parent asked for our assistance with the following matter. His child was hurt in physical education class and his left hand had to be put in a splint for one week. Since the student was left-handed he was unable to take notes in class that week. The parent complained that the principal did not take this into consideration and wanted to force the child to learn to write with his right hand. He repeated this to the parents during a face to face meeting.
The principal, in his statement, partly admitted what has occurred, though he did this rather succinctly. In this statement he also informed us that he did not force the student to learn to write with his right hand, he simply asked him to do it. He added that it is difficult to take when a student does not work in class, and this particular student did not write or take notes and explained it with the fact that his hand was hurt. It was the opinion of the principal that in the sixth grade practising writing with another hand should not pose a problem for students.
In accordance with the provisions of the Public Education Act, as quoted above, it is a teacher’s fundamental responsibility to teach children in his charge, and particularly to ensure students’ physical wellbeing within the framework of this teaching activity. The personality, human dignity and rights of students’ must be respected, and protection must be provided to them against physical and psychological abuse. It is our position that—provided it is necessary to put the student’s hand in splints in order to protect his health—he should be (for the period indicated on the doctor’s notice) excused from performing tasks which—due to his state of health—he is unable to perform (e.g. writing, taking notes, plotting) and should be given different tasks (e.g. reading, verbal tests). We found the principal’s “request” that the student learn to use the other hand worrying. This is equally a challenge in the sixth grade as it is later on in life.
With respect to the above, we forwarded an initiative to the head of the institution that in the future he should respect the right of students to health and physical wellbeing at all times, and should act accordingly.
The principal did not accept our initiative. In his argument he presented methods used in teaching methodology, and quoted various statutes, though these were not interpreted correctly in each case.  In his letter—among other things—he quoted from a book by László Zrinszky titled Neveléselmélet (Educational Theory), according to which one of the methods of habit development is demanding. The principal, however, failed to take into account that according to the book this method should be used when transforming optimal forms of behaviour and activities into habits. In our opinion, learning to write with another hand is not an optimal form of activity that should be transformed into a habit. The principal, referring to the above, then went on repeatedly quote from the Public Education Act, which in fact does state that it is the teacher’s responsibility to—among other things—ensure the development of student personality. He closed his letter with the following: Everything I did, I did according to the student’s individual skills and talents in order to further the development of his personality.
With respect to the above, we made a recommendation to the maintainer exercising legal supervision over the school, and requested they take steps to ensure that in the future students’ rights to health and physical wellbeing be respected by the school, which should act accordingly at all times. The mayor has informed our office that he agrees with our recommendation and has forwarded the matter to the Public Education Committee. The parent and the principal were also invited to attend the committee meeting. At this point the principal apologised to the parent. The committee did not launch disciplinary proceedings against the principal. Since the maintainer accepted our recommendation, we consider the matter closed. (K-OJOG-293/2004.)

Over the course of last year, our office received several inquiries regarding the external appearance, clothing and hairstyle of students.  Many local regulations, it seems, contain prohibiting provisions in connection with the above issues. 

A complainant came to us because he did not agree with the way the school treated his son. He told us that according to house rules boys should not have long hair. The parent was outraged that his son became the target of several attacks in school because of his long hair. According to him the school said that men with long hair have homosexual orientation and this is why they do not tolerate such hairstyles in school. The parent complained that because of his hair his son is discriminated against, for example he is not allowed to play music at the freshman ball.
The principal admitted that the house rules and code of ethics state: “The appearance of students should be clean and well-kept, they should avoid conspicuous clothing and hairstyles (dyed hair for girls, long hair for boys), as well as wearing make-up and jewellery.” He also added that the student is not suffering any disadvantages in the present due to his long hair and this was also the case in the past, since adherence to the “Code of Ethics” is recommended but not compulsory. Hi also informed us that the student’s participation at the freshman ball was not at all restricted, the task of organising the event was assigned to a class and they decided to hire a disc jockey.
Pursuant to Paragraph (7) of Article 40 of the Public Education Act, the house rules determine—beyond meeting educational requirements-how the student rights and obligations set out in the Public Education Act and statutes can be exercised and implemented.  House rules also determine student work schedule, the order of in-class and extra curricular activities, the use of school areas and equipment, as well as prohibited behaviour at out-of-school events organised by the school related to the implementation of the teaching programme. These regulations, however, can only refine the rights and obligations specified by the statutes and adjust them to local circumstances, but they cannot have opposite content.  This means that house rules cannot determine obligations that are not specified in statutes. On the other hand, it is important to see that pursuant to the text of the Public Education Act, adherence to the provisions of house rules is compulsory for students. These regulations may not contain rules that are not compulsory, not just because the Public Education Act does not allow this, but also because this would deceive students. Students have every right to think that every section of house rules is compulsory for them. The copy of the house rules  in our possession also tells us that it contains no reference at all to the fact that adherence to the Code of Ethics is recommended, but not compulsory. We acquired this information from the principal’s letter.
This is the reason why we recommended that the house rules only specify provisions that are compulsory for students. Naturally, this does not mean that the school cannot prepare a separate Code of Ethics, but if this does happen then everyone should be informed that adherence to this Code is not compulsory. At the same time this also means that students cannot suffer disadvantages simply for not adhering to the Code.  We have requested that in the future the above be taken into account when preparing or amending house rules. (K-OJOG-335/2004.)


Last year, we once again received petitions, where the petitioners asked us regarding student pocket money.

A teacher came to us with the following problem. Teachers started thinking in terms of outdoor environmental education, whether it would be possible to ask for a certain sum out of every student’s pocket money in order to finance further programmes for the children.  It is our position that any amount collected by teachers in order to finance programmes still belongs to the children.  Naturally these funds must be spent on the children during these programmes. Any such funds can only be collected with the voluntary approval of the owners. In this case the owners are minors and legally they are represented by their parents. This means that if the school or a teacher wishes to organise optional activities and a financial contribution is necessary in order to implement this, then they need to notify the parents. If the parents approve, then the money can be collected and spent on the pre-determined goal. However, it is important to keep in mind that these are optional activities, and approval by parents is voluntary and as such cannot be forced. (K-OJOG-508/2004.)

Our office continues to receive a large number of petitions related to the right to the protection of personal data. One of the reasons for this is that over the course of last year the previously much debated regulation regarding teachers’ confidentiality obligations has been amended. This raises sensitive issues, and our experience shows that obligors, i.e. the teachers are also aware of this and would like to be as informed as possible regarding the recently amended statutory provisions and the relevant issues of interpretation. As far as previous regulations are concerned, we have already elaborated on our worries in our 2003 report. Our position is that the relevant provisions of the Public Education Act are contradicting and difficult to understand.

In the past, the provisions of the law regarding teachers' confidentiality obligations were as follows. Teachers and employees directly assisting teaching work have confidentiality obligations regarding all facts, data and information in connection with the children, students and their families, which they acquire during performance of their tasks. This obligation is independent of the existence of legal relationships aimed at employment and remains in effect following the termination of employment. The confidentiality obligation does not apply to cases where students authorise exemptions with respect to informing parents, or where students and parents jointly authorise exemptions with respect to informing third parties. In both cases, written exemptions are necessary. Informing parents of incapacitated minors will not be considered a violation of confidentiality obligations even if there is no written authorisation from the student, provided that this happens without the providing of specific facts, data or information and if this happens after both the teacher and the employee assisting teaching work have made sure that this act will not result in a disadvantageous situation for the student.  The confidentiality obligation does not extend to teaching staff meetings or the discussion of teaching staff members among each other performed in students’ interest. Furthermore, the confidentiality obligation does not extend to data which in accordance with this act can be managed and forwarded. The confidentiality obligation extends to all persons who attend teaching staff meetings.

This shows that the previous wording of the Act prescribes no confidentiality obligations precisely in the case of people where this would be truly justified: namely in the case of courts and other authorities. The original intention of the legislator was to have the confidentiality obligation of teachers primarily serve the protection of children and students against parents. The confidential nature of the relationship of teachers and students calls for the sort of regulation of the confidentiality obligation that exists in the case of doctors and clergymen. We are convinced that, as a legal institution, confidentiality obligations do have a place in the legal system; although, their purpose should be different from the original solution. Confidentiality obligations that are linked to a profession should primarily function as obstacles to testifying before authorities and courts, and the confidentiality obligations of teachers should be defined in a similar manner. (In terms of drafting legislation, we found it absurd that a normative text which stipulates requirements is placed in an annex to the act.)

At the end of 2003 the preparation of the amendment of these regulations began, in connection with which we had an opportunity to elaborate on our position. In our opinion, confidentiality obligations would be correctly handled by the legislator if relevant provisions were featured in the chapter of the Public Education Act that regulates the rights and obligations of teachers and where the various obligations are listed. It should also be worded in such a way that states that teachers are bound by confidentiality obligations with respect to student data; and which allows teachers to refuse requests from authorities or courts to give depositions regarding these data—with the exception of cases of obligations of data provision stipulated by law.

The regulations currently in effect following amendment are the following. According to the law, teachers and employees directly assisting teaching work, as well as persons participating in the supervision of children and students all have confidentiality obligations against third parties regarding all facts, data and information which they acquire during correspondence with the children, students and their families. This obligation is independent of the existence of legal relationships aimed at employment and remains in effect following the termination of employment. Exemptions from the confidentiality obligation may be given in writing by parents in the case of minors, and the student himself in the case of students of legal age. The confidentiality obligation does not apply to the above mentioned record keeping and forwarding of the data of children and students. Personal data of children and students may be used by the public education institution for the purpose and within the limits defined in the Public Education Act; for educational purposes, for purposes of performing tasks of habilitation and rehabilitation, for purposes of child and youth protection, for purposes of school health and for record-keeping purposes as set out by the Act. Beyond the provision of the Act, the public education institution cannot disclose any data regarding students and children.

The most frequent problem for obligors was deciding which data can be forwarded and to who. The keeping and handling of the personal and special data by public education institutions is regulated by Annex 2 of the Public Education Act. According to Annex 2 of the Act the data registered in accordance with the Act are the following: the name, place and date of birth of child/student; citizenship; address and telephone number of permanent and temporary residence; in the case of non-Hungarian residents the grounds for staying within the territory of the Republic of Hungary and the designation of the document authorising the stay; name, permanent and temporary residence and telephone number of parents; data regarding the kindergarten development of the child; data regarding students’ legal status (data related to admission, assessment and qualification of students’ behaviour, evaluation of students’ work and knowledge, data concerning examinations,  data connected with students’ disciplinary matters and those associated with compensation for damages, data concerning the special needs of a child or student, data concerning children’s and students’ disorders of adaptation, learning difficulties and behavioural disorders, data concerning student or child accidents, the serial number of the student ID, the student’s identification number, data concerning text book aid), other data with the consent of the child or student concerned.  The data can be forwarded to—among others—courts and other authorities.

In accordance with Act III of 1952 on Civil Procedure (hereinafter referred to as: Pp.) testimonies can be used as evidence during lawsuits. Pursuant to Point c) of Paragraph (1) of Article 170. of the Pp. testimonies may be refused by lawyers, doctors or any other persons who are bound to confidentiality by profession, where by giving testimony they would violate this obligation of confidentiality, except in cases where the concerned party has exempted the obligor of this obligation. In accordance with the new, above mentioned regulations, the teacher is bound to confidentiality by profession and as such may refuse testimony.
A teacher came to us and requested information on whether he is obligated to provide data to a court in connection with a student, and if yes what kind of data is he obligated to disclose.. During the divorce case of the parents, the court wanted to ask the following questions of the child: What is the child’s relationship with the teachers and the classmates like? Does the child’s behaviour reflect the quarrels of the parents? Does the child ever talk about which parent he would like to live with? Is the teacher aware of the frequent disputes between the parents?
We have informed the teacher regarding the above quoted provisions of the Public Education Act and the Pp, which clearly state that he can refuse giving his testimony with regard to questions about issues, with respect to which he is bound by confidentiality obligations. (K-OJOG-892/2004.)

The flow of certain data between various educational institutions is lawful, provided its purpose is set out in the Public Education Act.

In a letter sent our office, a school principal asked whether privacy rights are violated if school teachers also have access to the results of examinations performed in kindergarten with a diagnostic development examination system. 
Annex 2 of the Public Education Act, after dash three of Point 2 of the chapter titled “Data of Children and Students”, stipulates that data concerning kindergarten development and the development necessary for going to school can be sent to the school—for purposes set out in the Public Education Act. In the same Annex, sentence two of Point 2 of the chapter titled “Data Management in Public Education Institutions”, states that the public education institution is allowed to manage the child’s personal data for educational purposes (with respect to data protection the forwarding of data classifies as data management) .
Based on the above, we have determined that the kindergarten can lawfully forward data concerning kindergarten development to the school for educational purposes. (K-OJOG-949/2004.)


The most sensitive issues arise in cases where they want to reveal a student’s personal data, e.g. via a school website accessible by all students. This is a frequent problem that surfaces in cases, which may initially seem like good ideas. 

A teacher came to us with the following problem. He took several pictures at school events. These pictures show students and teachers as well. Many students requested copies of these pictures, and the teacher thought it would be much simpler to upload them to a school website, thereby making them accessible to all. One of the questions of the teacher was whether he can upload the photos without authorisation by those concerned. 
Act LXIII of 1992 on the Protection of Personal Data and the Disclosure of Data of Public Interest (hereinafter referred to as: Data Protection Act), in Point 1 of Article 2 states that personal data is any data  which can be associated with a particular natural person (hereinafter referred to as: person concerned), and the conclusion which can be drawn from the data, relating to the person concerned. Personal data keep their above defined quality in the course of data management until their connection with the person concerned can be restored. A person is considered particularly identifiable if he or she can be—directly or indirectly—identified through name, identifying sign, or one or several factors typical of physical, mental, economical, cultural or social identity.
In accordance with Point 9 of Article 2 of the Data Protection Act, data handling is any activity or number of activities—irrespective of the procedure applied—regarding personal data, e.g. recording, storage, processing, organisation, modification, utilization, forwarding, publication, merging, deletion and destruction of personal data (including forwarding and publication), as well as the prevention of further use. The making of voice recordings and images, taking photographs, and obtaining physical characteristics that can be used to determine identity (e.g. finger or palm prints, DNA samples, retina scans)  all qualify as data handling. 
Based on the above it is clear that the photographs—if the persons in the pictures are recognisable and identifiable—contain personal data, therefore their publication or disclosure qualifies as data handling. In accordance with Paragraph (1) of Article 3 of the Data Protection Act, personal data may be handled if the person concerned agrees thereto or if it is ordered by an Act or a local municipality decree on the basis of the authorisation of an Act, within the sphere defined therein. Since in this case there is no legal authorisation, this means that in order to post the photos on the site, the teacher would have to obtain authorisation from all persons concerned. In the case of incapacitated minors (under 14 years old) concerned, it would be necessary to obtain the authorisation a legal representative; while in the case of concerned minors with limited capability (14-18 years old) it would be necessary to obtain the authorisation a legal representative and the minor in question. The authorisation may be of a general nature, could refer to one event (e.g. costume ball, class trip). However, it is important to take into account that the authorisation is in effect until revoked, which means that if somebody, whose photo is uploaded to the website after a general authorisation, revokes this authorisation with respect to certain photograph, then this photograph must be immediately deleted on request.
Besides the Data Protection Act, Paragraph (1) of Article 80 of Act IV of 1959 on the Civil Code also contains relevant provisions, which stipulate that any misuse of the likeness or voice recording of another person shall be deemed a violation of inherent rights.   (K-OJOG-391/2004.)



ENFORCEMENT OF RIGHTS DIRECTLY RELATED TO EDUCATION


Rights Rooted in the Freedom of Education

The Articles 70/F and 70/G of the Constitution state that the Republic of Hungary guarantees the right to education to its citizens. This right is implemented through the dissemination and general access to culture, free compulsory primary schooling, through secondary and higher education available to all persons on the basis of their ability, and furthermore through financial support for students. The Republic of Hungary respects and supports the freedom of scientific and artistic expression, the freedom to learn and to teach.

One of the primary manifestations of the freedom of education is the free choice of schools, a right set out by the Public Education Act. In accordance with this, parents are entitled to submit their child’s application request to any educational institutions (within the territory of the Republic of Hungary.)

However, prior to describing our steps taken in connection with the enforcement of the freedom of education, we must talk about the timeframe and duration of compulsory school attendance. In accordance with Paragraph (1) of Article 6 of the Public Education Act, school attendance is compulsory for all children in the Republic of Hungary. We have received several inquiries, in which parents were requesting information as to the beginning and end of compulsory school attendance. 

One of the petitioners asked us whether a child, who has reached the level of development required for schooling and will reach the age of six by the 31st of May, is required to attend school or can he spend another year in kindergarten at the request of the parents.    We informed him that in accordance with Paragraph (2) of Article 6 of the Public Education Act a child who reaches the level of development required for schooling becomes liable for compulsory school attendance when he or she reaches the age of six by the 31st day of May in the given calendar year. Even though it is the principal of the school who makes the decision regarding the beginning of compulsory school attendance, his right of deliberation—in accordance with the specific relevant provision of the Public Education Act—does not extend to this specific case. Pursuant to Paragraph (1) of Article 16 of Decree No. 11/1994 (VI. 8.) of the Ministry of Culture and Public Education, parents, between the 1st of March and the 30th of April—at the time announced by settlement, city, Budapest district municipalities or city municipalities with county rights—are required to enrol their children obligated to attend school, in the first grade of a school of their choosing or the territorially competent school. In accordance with Point b) of Paragraph (2) of Article 14 of the Public Education Act it is the special responsibility of the parent to ensure that the child meets the requirements of compulsory school attendance. Pursuant to Point b) of Paragraph (7) of Article 91 of the Act, the notary competent according to the child’s residence shall officially or on the basis of notification order the meeting of the requirements of compulsory school attendance, if the parent fails to do so. Therefore if the parent fails to enrol the child into primary school, then the matter is passed to the jurisdiction of the territorially competent notary.  (K-OJOG-343/2004.)

After exercising the right to free choice of schools, the parents hand in the child’s application request to the school, where, in accordance with Paragraph (1) of Article 66 of the Public Education Act, the principal decides about which applicants to accept to the institution. When making the decision regarding admission the principal acts in accordance with relevant statutes. Pursuant to Paragraph (1) of Article 42, the school may determine certain requirements as admission criteria; however these may only be study or group organisation requirements.

A complainant came to us with a secondary school admission problem. As admission requirement, the secondary school determined a successful entry examination, as well as an end of year average grade of around 4.5 without any 3 grades. The parent’s question was regarding the consequences if one of the above two requirements was not met for some reason. We informed him that Annex 3 of Decree No. 12/2003 (V. 23) of the Ministry of Education on  the 2003/2004 Academic Year contains the deadlines of secondary school admission proceedings. The table in the Decree clearly shows that results (following the end of legal remedy proceedings) of admission proceedings are finalised by 2 June 2004. At this point the finalised order can no longer be changed. The academic year however ends at a later date, and as a consequence the complainant’s child will receive his primary school report card later as well. This means that the secondary school has no right to determine requirements, the meeting of which is still uncertain at the time the admission proceedings end. (K-OJOG-371/2004.)

Another large topic of the freedom of education is the free choice of subjects and teachers.  Time and time again, the petitions tell us that parents do try to make decisions that best serve their children’s interests. As in previous years, our cases in 2004 also show that parents’ ideas are not always in harmony with institutional possibilities, and exercising this right is possible only within strong institutional limits. In accordance with Point k) of Paragraph (1) of Article 11 of the Public Education Act, it is students’ special right to—within the framework established by the framework curriculum, the educational programme and the regulation of school-leaving examination— to choose subjects they wish to study, as well as to choose the teachers they would like to have teach these subjects. Though the above provision of the Public Education Act allows the choice of teachers, the Act itself, however, limits this student right by stating that exercising this right is possible only in proportion to the given institution’s possibilities. Furthermore, pursuant to Paragraph (1) of Article 54 of the Public Education Act, the head of the educational institution exercises employer’s rights and makes decisions in all operational issues that do not fall within the competence of others under the law or the collective agreement (Civil Servant Regulations). These statutory provisions mean that it is the principal’s right to make or decisions regarding the appointment of teachers to teach classes; our office has no jurisdiction to review or change these decisions. (K-OJOG-577/2004, K-OJOG-454/2004)

The above clearly show that the right to free choice of teachers cannot be exercised in all schools or in connection with all subjects. The development of alternative solutions is simply a possibility provided by the legislator for decision makers. If the institution in question provides free choice of study groups and teachers, then relevant procedural rules must be laid down in rules of operation and organization, as well as the house rules. 

As in previous years, this year we again received numerous complaints in connection with the creation of study groups.

In his petition a complainant protested that his child cannot learn English in his vocational secondary school. We informed him that in accordance with Point k) of Paragraph (1) of Article 11 of the Public Education Act, it is students’ special right to—within the framework established by the framework curriculum, the educational programme and the regulation of school-leaving examination— to choose subjects they wish to study, as well as to choose the teachers they would like to have teach these subjects. This right, however, can be exercised only proportionate to the school’s possibilities.  At the same time, Paragraph (5) of Article 66 of the Public Education Act states that it is the professional panel or—in its absence taking the opinion of the teaching staff into account—the principal who makes a decision about dividing students into classes and groups.    Therefore, according to the statute, the principal is not obliged to ask for the opinion of neither students, nor parents prior to making decisions. We have informed the complainant that in this case we are talking about a breach of interest and not a violation of rights. Pursuant to the decree that governs the operation of our office, we have no jurisdiction in matters regarding the breach of interest. (K-OJOG-714/2004.)

Also related to the topic of the freedom of education is parents’ right to freely decide on not just the admission of their children, but also on possible change of schools in the future and the termination of student status at their old school. The following case calls attention to the kind of pressure institutions can exert on such parental decisions. (K-OJOG-345/2004.)

The parents came to our office to protest that the school’s principal has expelled their child from school and informed them of this decision through a letter. In his statement, the principal stated that he had numerous conflicts with both the student and his parents. These included several instances where the student violated house rules. According to the principal one of the parents also talked to a teacher in an inexcusable tone of voice.  In light of all this, the end-of-year teacher conference decided to grade the student’s behaviour as good instead of excellent, and instructed the principal to ”inform the parents in a letter, that if they have no desire or are unable to adhere to house rules , and further conflicts occur,  then in accordance with Paragraphs (1) and (2) of Article 13 of Act LXXIX of 1993, they are entitled to choose a school better suited for them.” 
Article 75 of the Public Education Act sets out an itemised list of cases where student statuses cease to exist with respect to schools maintained by local municipalities. This list does not mention cases where the school recommends the termination of such a relationship. This list is exhaustive in nature, therefore cases not mentioned here shall all be considered unlawful regardless of the things the student or the parents have committed previously, if they have indeed committed anything at all.  The Public Education Act and its implementing regulations (in this respect Decree No. 11/1994 (VI. 8.) of the Ministry of Public Education and Culture shall primarily prevail) regulate the tools available to schools in order to sanction inappropriate student behaviour. Public education institutions are allowed to apply so-called disciplinary measures (warning, cautioning, reprimand, etc.), as well as launching disciplinary proceedings.  There is a difference between the two routes. The legislator does not regulate disciplinary measures in detail in statutes, and allows the internal regulations of the given institution to determine its specific forms and circumstances of application. In contrast, every last detail of disciplinary proceedings is regulated by statutes. One of the reasons for this differentiation is the fact that disciplinary proceedings can have grave legal repercussions, and might possibly even end in the termination of student legal status. If the public education institution feels that the student has violated his or her obligations, then they have the option to take one of the routes listed. However, they are not allowed to recommend that the student leave the school, as this would be bypassing the disciplinary proceedings, the significance of which is precisely the fact that it serves as a guarantee for both the institution and the student, since during the proceeding demonstration is conducted, decisions supported by evidence are adopted, these can be appealed, etc. No form of behaviour on parents’ part can justify the above. The statutes do not extend to the educational sanctioning of parental activity. If the teacher, the principal or the school teaching staff object to action of parents they can then seek legal remedy through the civil or criminal courts. Holding the student responsible for parental behaviour and sanctioning him/her as a result is strictly prohibited in all cases. The solution chosen by the institution is not only dangerous because it does not correspond to the wording of the statutes. The fact that such request or recommendations have no legal binding are no grounds for exemption, since even so the institution is exerting significant influence on the parents. The situations of the parent and the principal representing the school are very different. In such cases the parent is in no position to negotiate. Naturally he wants the best for his child, and wants to avoid his child having to continue studies in a possibly hostile environment. Parents seemingly exercise the right of free choice of school as a result of such notices from the school when they take their child to another institution, whereas in reality, they are under pressure because they feel that there is no other option. Through this solution, the school takes the case out of legally regulated proceedings, preventing the case to proceed in a legally strictly bound order.
Based on the above we have determined that the school has violated rights. As the complainant’s student status with the school has been terminated in the meantime—for other reasons—we have not initiated proceedings to cease this specific violation of rights, however, we have put forth an initiative to prevent this in the future. We have also initiated that in the future the principal recommend the termination of student status strictly within the framework of the procedural order in accordance with statutes. The principal accepted this initiative. (K-OJOG-588/2004.)

The topic of the freedom of education includes the rights of teachers as well as those of parents and students. One such right is prescribing the school equipment necessary to participate in class.  Paragraph (2) of Article 19 of the Public Education Act states that the teacher—without specifying type, quality or price—may require that students purchase such items of clothing, or other equipment that are necessary for students to be able to participate in the given class, or to be able to learn the material taught, and which is to be used by every student in class on a regular basis. (K-OJOG-943/2004.)

A complainant came to our office and told us that his child's school is requiring that parents make various payments (photocopying, paying for tennis classes featured in the curriculum, computer equipment, purchase of sanitary pack through school procurement). We informed the complainant that parents can make joint decisions as to what amounts they pay for various purposes. They can appoint the head teacher to manage the amounts paid. In this case the amounts paid will be jointly owned by the parents. As far as situations are concerned, where parents do not pay these amounts based on a joint decision, with respect to the case’s legal consideration we gave the following information Pursuant to Point b), Paragraph (1), Article 114 of the Public Education Act services and classes provided free of charge by institutions of education operated by municipalities and state bodies, including free services provided by the municipality are the classes and, inter alia, the use of the tools/equipment provided by school facilities (library, laboratory, computer room, sports and recreational facilities). Paragraph (2), Article 19 of the Public Education Act states that the teacher—without specifying quality or price—may require that students purchase such items of clothing, or other equipment that are necessary for students to be able to participate in the given class, or to be able to acquire the material taught, and which is to be used by every student in class on a regular basis. Based on the above, the school is not entitled to require payment from the parents in connection with tennis training and the use of computer equipment. If there is equipment or tools that are indispensable for participation in computer class or there is a need to use photocopies, then the teacher may request that these items be acquired by the student, but the school board has the right to set out restrictions on the expenses related thereto. It is a basic hygienic requirement of school operation that sanitary and hygienic equipment be provided without the need to procure sanitary-hygienic packs. Naturally, parents may decide to buy this, however, the school—through its own procurement—may not demand it on a compulsory basis. (K-OJOG-754/2004.)

During performance of their tasks teachers encounter many situations where the law does not apply, but the situation is still questionable from an ethics point of view. The case described below deals with a teacher tutoring a student, who he also teaches at school. (K-OJOG-632/2004.)

A school principal came to us with a problem regarding the assessment of a situation where a teacher is tutoring a student who goes to the school where this particular teacher works.
We have informed the petitioner that our office launches proceedings only if specific violations of rights have occurred or if there is a direct danger of this occurring. The system—where teachers of the school tutor their own students for money under organised circumstances— that the petitioner protested against, even though is ethically objectionable, it does not violate any rights. Furthermore, we also informed the petitioner that the many-layered teaching activity is quite difficult to precisely define from a legal point of view.  There are a number of situations where the law in itself is unable to provide good solutions. Among the recommendations of the literature available to teachers is one that states that teachers should not tutor their own students or any other students of the school in exchange for money. The principal can initiate the establishment of an ethics committee in school, which would make decisions in such debatable cases. (K-OJOG-770/2004.) 

As part of the chapter dealing with the freedom of education, it is necessary to talk about amendments made to the regulations of public education issues following the accession of Hungary to the European Union. Pursuant to Paragraph (7) of Article 110 of the Public Education Act, from the day of the entering into force of the Act announcing the international agreement on the accession of the Republic of Hungary to the European Union, the citizens of the Member States of the European Community shall be able to use the services provided for by this Act on the same conditions as Hungarian citizens. However, this statutory provision, as of 30 April 2004, has been repealed by Point n) of Paragraph (2) of Article 148 of Act XXIX of 2004 on the Amendment of Certain Legal Acts, on Repealing Certain Legislative Provisions and the Establishment of Certain Legislative Provisions related to Hungary’s Accession to the European Union. (K-OJOG-813/2004.)

Assessment and Evaluation

Pursuant to Points e) and f) of Paragraph (1) of Article 19 of the Public Education Act teachers, in connection with the performance of their tasks, are entitled to evaluate students’ work and to assess their performance, namely to determine mid-term and end-of-term grades based on students’ grades and work throughout the year. When evaluating and assessing student work, teachers have extensive liberty with respect to methods of evaluation and determining grades. During this activity teachers are allowed to develop unique methods or apply individual evaluation and questioning techniques. However, this autonomy is not without limits: its limits are determined by other provisions of the law, among others: the rights of students and parents, as well as the contents of the regulations regarding the operation and internal order of the given institution. (K-OJOG-239/2004.)

Pursuant to Point b) of Paragraph (1) of Article 48 of the Public Education Act, the teaching programs of schools determine local curriculum, and within the framework of this—among others—the requirements and forms of student questioning and examination,  as well as the forms of evaluation and assessment of student performance.  Within the limits of teacher autonomy, the teacher has the option to consider grades received over the course of the academic year with different weight when determining mid-term and end-of-term grades. Provided that the procedure applied to determine the grade is in adherence with the regulations of the program, it is not considered a violation of rights if the end-of-term grade is not equal to the average of the grades the student received over the academic year. (K-OJOG-471/2004, K-OJOG-544/2004, K-OJOG-604/2004), K-OJOG-673/2004)

Another restriction regarding teacher autonomy is the provision contained in Article 70 of the Public Education Act, in accordance with which the teaching staff reviews the end-of-term grades of certain students within the framework of a grade assessment meeting, and decides whether the student can pass to the next grade based the grades determined by the head teacher. If the end-of-term grade of the student is significantly lower than the average value of grades received during the year, then the teaching staff calls on the teacher in question and requests an explanation, or in justified cases instructs him to change his decision. If the teacher does not change the decision and the teaching staff does not agree with the explanations provided, then based on grades received during the year they can change the grade to a more favourable one.

A parent made a complaint at our office through a letter, in which he told us that during the 2003/2004 academic year his daughter’s math teacher gave her a fail grade and required she take a repeat examination. The parent also complained that the student received a fail grade despite the fact that the mathematical average value of her grades during the year was very slightly higher than the pass grade, furthermore in the second term she received no fail grades and her end-of-term examination was a 2. The parent indicated this problem to the principal prior to the handing out of report cards and according to the parent at the time the principal agreed with him. In spite of all this the student report card featured a failing grade. In his statement, the principal informed us that teaching staff took a vote at the staff meeting and decided to fail the student based on the math teacher’s reasons. As it happens they later found out that her average is at a passing grade level. At this point the teaching staff took another vote and once again decided to fail the student. The principal also informed us that the teacher is no longer employed at the school, and that as a result of the incident the school has begun the review and modification of the various aspects of the evaluation system. (Attached to his letter the principal sent us the currently used, as well as the planned evaluation systems.) Our position was the following: In accordance with Paragraph (1) of Article 70 of the Public Education Act, mid-term and end-of-term grades shall be determined on the basis of grades received during the academic year. Taking into account the fact that at the moment the school’s teaching program does not contain references to the fact that grades received over the course of the academic year can be considered with different weight when calculating grade average (e.g. end-of-topic exam counts as double, home work as single, etc.); therefore failing students with passing grade averages is a violation of rights pursuant to the above provision of the Public Education Act. In light of the above, we put forward an initiative in which we requested from the principal that in the future the determination of grades be performed in accordance with the Public Education Act and—as authorised by this Act—the teaching program. The principal accepted this initiative. (K-OJOG-594/2004.)

Pursuant to Article 70 of the Public Education Act, the awardable grades and marks—with the exception specified in the statutes—are the following: in the evaluation and assessment of student knowledge excellent (5), good (4), satisfactory (3), pass (2) and fail (1); in the evaluation and assessment of student behaviour exemplary (5), good (4), variable (3), bad (2); in the evaluation and assessment of student diligence exemplary (5), good (4), variable (3), negligent (2).

Instead of mid-term and end-of-year grades the school’s teaching program may prescribe marking different from the above or the application of written evaluations in order to evaluate and assess student performance, behaviour and diligence. If the school does not apply the above, but it becomes necessary for the student due to a change of schools or further education, then the school is obligated to award mid-term and end-of-year grades as well. The regulations regarding the conversion of the marking and evaluation system used by the school into grades must be laid down in the local curriculum. The school’s teaching system, however, can determine subjects in which there is no need for the evaluation and assessment of student performance, and furthermore the school may overlook the evaluation and assessment of behaviour and diligence. In contrast, the evaluation and assessment of performance and progress cannot be overlooked in connection with subjects, the requirements of which mandate a state examination or which allow such examinations. Application of different, alternative evaluation methods is possible only within the statutory framework.

A student wrote to us and asked whether teachers are allowed to award student performance with a 0 grade.  We informed the student that pursuant to Points e) and f) of Paragraph (1) of Article 19 of the Public Education Act, teachers, in connection with the performance of their tasks, are entitled to evaluate students’ work and to assess their performance during the academic year, as well at mid-term and the end-of-term. In accordance with Article 70 of the above Act, teachers—with the exceptions specified in the statutes—regularly award marks during the academic year to assess student performance and progress, and award grades at mid-term and the end-of-term. The awardable grades and marks—with the exception specified in the statutes—are the following: in the evaluation and assessment of student knowledge excellent (5), good (4), satisfactory (3), pass (2) and fail (1); in the evaluation and assessment of student behaviour exemplary (5), good (4), variable (3), bad (2); in the evaluation and assessment of student diligence exemplary (5), good (4), variable (3), negligent (2). We have informed the student that, since the statutes do not contain the possibility of awarding a 0 grade, therefore the teacher may not use such grades to evaluate student performance. (K-OJOG-353/2004.)

If at the end of the year the student receives a failing grade, then he or she has the opportunity to take a repeat examination. If the number of failing grades is more then two, then the student can only take the repeat examination with the teaching staff’s authorisation, otherwise he or she has to repeat the grade.

In his petition, a student inquired whether he has any more opportunities to take an examination after he failed his repeat examination. We informed him that pursuant of Paragraph (8) of Article 21 of Decree No. 11/1994 (VI. 8.) MKM of the Ministry of Culture and Public Education if a student receives a failing grade at the end of the academic year, then said student can take a repeat examination. The decree allows the student to take the examination before an independent examination board: if the student wishes to exercise this right, in case of a repeat examination he or she must indicate this within 15 days after receipt of the report card. In such cases students give account of their knowledge before a three-member examination board, of which the teacher employed at the school where the student has a student status cannot be a member. Unsuccessful repeat examinations cannot be retaken. (K-OJOG-707/2004.)

2004. September 1st saw the entering into force of amendments of various provisions of the Public Education Act related to evaluation. In accordance with this, in the first-third grades—at mid-term and end-of-term and at mid-term in the fourth grade—teachers have to give a written evaluation of whether the student has performed very well or adequately, or whether the student requires remedial education. The student can progress to a higher grade if he or she has successfully met the prescribed educational requirements. In the first-third grades, students can only be instructed to repeat the grade if they were unable to meet the prescribed educational requirements due to justified and unjustified absences from school. This decree shall be applied—regardless of type of school and grade—with respect to teaching foreign languages as well, in the first grade of teaching the given language.

In the first term of the academic year, a petitioner asked us which statutory provisions set out that in the first grade of primary school students are not evaluated with marks. We informed the petitioner that pursuant to Paragraph (3) of Article 70 of the Public Education Act, instead of mid-term and end-of-term grades the school’s teaching program may prescribe marking different from the above or the application of written evaluations in order to evaluate and assess student performance, behaviour and diligence. The school’s teaching system, however, can determine subjects in which there is no need for the evaluation and assessment of student performance, and furthermore the school may overlook the evaluation and assessment of behaviour and diligence. The above clearly shows that, at the time the above question was posed (before 1 September 2004), there was no binding statutory provision in force regarding the fact that evaluation and assessment with marks cannot be applied in the first grade.  Wee have informed the petitioner that the evaluation and assessment system of the given school is contained in the said school’s teaching program. This teaching program also contains detailed information regarding applied educational methods. (K-OJOG-463/2004.)

A further restriction of teachers’ autonomy is their obligation to provide information. In accordance with Point b) of Paragraph (1) of Article 14 of the Public Education Act, parents are entitled to regular, detailed and meaningful information on the progress of their children, furthermore, pursuant to Point f) of Paragraph (7) of Article 19 of the Act teachers are also required to provide regular information to students and parents on the issues which are of concern for them. What all this means, is that teachers are required to inform the students and parents about the grades determined, in a manner and at the time specified in institutional regulations.

The provisions of public education institutions in terms of operation, and internal and external relationships are laid down in its rules of operation and organization. This document contains the rules for informing parents about assessment and evaluation, including the manner in which parents are informed of the principles of evaluation laid down in the educational program, the method of calculating grades, the deadline for examination correction and rules regarding the viewing of theses exams. The right of parents to sufficient information is impaired if they are not provided with adequate information concerning the principles of assessment, or the method of calculation of marks, or grades given mid-term or end-of-term. Our experience shows that the root of conflicts between parents and the school are found in a lack of sufficient information, and this is why it is important that parents and students are familiar with school documents. These documents contain the rules for testing, the system of assessment, subject-specific requirements and the conditions of progress. By making the educational program, the rules of operation and organisation, and house rules public, later complaints can be avoided.

The Public Education Act separately names the rights of students and parents to receive adequate information in order to enforce their educational rights. Pursuant to the provisions of Point e) of Paragraph (1) of Article 11 of the Act, it is the special right of students to have access to the information necessary to exercise their rights. Pursuant to Point a) of Paragraph (1) of Article 14 of the Act, it is parents’ right to learn about the teaching and education programs of educational institutions, and to receive information regarding the contents of these programs. Therefore, the teaching program must be made publicly available. According to Paragraph (1) of Article 8 of Decree No. 11/1994 (VI. 8.)   of the Ministry of Culture and Public Education, the school must display house rules in such a way that it is easily accessible by both students and parents. (K-OJOG-289/2004, K-OJOG-310/2004)

The proper and legal keeping of documents recording the student’s development and academic progress are indispensable prerequisites for the enforcement of the right to receive information since these documents represent a key form of implementing the right in question. The legal keeping of documents is a safeguard from another perspective as well. Among the school’s documents, the class book is of key importance. The accurate keeping of this book allows for the control of the fulfilment of each of the student’s obligations, e.g. the obligation to attend school, and the obligation to study. Report books are another key document of school life. Their contents must be in line with the class book, with particular emphasis on these books being the primary source of information available to parents on class book contents.

Pursuant to the statutes, parents and children have rights to legal remedy against the unlawful decision of a teacher related to assessment and evaluation. Paragraph (2) of Article 83 of the Public Education Act states that students or parents may launch proceedings in students’ interest with respect to decisions made by the school concerning the assessment and evaluation of the student performance. These proceedings must be started no later than within fifteen days from notification of the parent, or in the absence of such notification, within fifteen days from receipt of information. Proceedings may be launched only if the school decision was not deliberated in accordance with the contents of the local curriculum applied by the school or if the course of action was unlawful or violated the provisions concerning the legal status of students. With respect to the petition submitted on legal grounds, the representative of the maintainer is responsible. (K-OJOG-278/2004, K-OJOG-518/2004)


Absence

The experience of previous years show that difficulties have surfaced in connection with the application of statutory provisions concerning absence, and these difficulties highlight the need for amendments.

As a result of this, there have been significant statutory changes since the last amendment of Decree No. 11/1994 (VI. 8.) of the Ministry of Culture and Public Education on the Operation of Educational Institutions. One of the most significant changes is that pursuant to previous regulations the rules related to absence from class and the justification of this absence was to be laid down in the rules of operation and organisation of the educational institution, while the new regulations state that this should be contained in the house rules. Pursuant to Article 20 of the Decree, if students are absent from class, and then they must justify this absence. This means two things: on the one hand, every time a student misses a class, it is regarded as an absence; on the other hand, an act may only be regarded as an absence if the student is missing a class. In certain cases, absence from kindergarten activities, classes or dormitory activities should be regarded as justified by the force of provisions of law. These cases are the following: if the parent has previously notified the kindergarten teacher that he will not take the child to kindergarten, then the student—in case of minors in a written request by the parents—is authorised to be absent in accordance with house rules; if the student can justify the illness in accordance with house rules; or if the child is unable to fulfil this obligation due to official proceedings or other well-founded reasons.

Prior to the amendment, we received numerous complaints regarding the issue of being late from class, as the statutory definition of late arrival to class, as well as the regulation of the legal consequences of late arrival were missing from the statutes prior to amendment.

A petitioner came to us with the problem that his child is regularly late from the first class, in connection with this asked us whether the teacher is allowed to exclude him from this class.
We informed him that in accordance with Paragraph (2) of Article 20 of Decree No. 11/1994 (VI. 8.) of the Ministry of Culture and Public Education, if students are absent from class, then they must justify this absence. If the absence is not justified, then it will be considered as unjustified. Furthermore, if a student is late from class, then this does not constitute being absent. Students cannot be excluded from the whole of the class simply due to being late from class, as this violates the student’s right to learn. The school can sanction late arrivals with disciplinary tools, or possibly disciplinary punishments determined during disciplinary proceedings. The unlawful interpretation of the term absence and its unlawful regulation appearing in the rules of the house infringes further educational rights. The provisions of the law attach grave legal consequences to unjustified absence. Paragraph (3) of Article 75 of the Public Education Act stipulates that—with the exception of students of compulsory school age—a child’s student status ceases if he or she is unjustifiably absent from compulsory school activities more often than the number of times tolerated as set out in the statutes.
We asked the complainant to review the school’s rules of operation and organisation. We also informed the complainant, that if said rules of operation and organisation do not sanction late arrival for class with unjustified absence, then he can notify the school principal that the teacher in question deviates from the rules of operation and organisation. If, however, the rules of operation and organisation prescribe unjustified absence as a legal consequence for being late to class, then this is considered a violation of rights. (K-OJOG-358/2004.)

The statutes do not define the normative concepts of absence and late arrival to class—and this endangers student rights—and for this reason in 2003 our office put forward a legislative recommendation addressed to the Minister of Education, which requested regulations regarding the concepts and legal consequences of absence and late arrival to class.  The Minister of Education accepted our recommendation.  In accordance with this, the next major change in the topic of absences was the entering into force of regulations concerning late arrival from class. Pursuant to the amendment to the Decree that entered into force on the 5th of November, if students do not arrive by the beginning of classes in school, they shall be considered late which they will have to justify. The duration of the period of coming late to class can be—in accordance with house rules —be added and counted as an aggregate sum. If this aggregate time equals or exceeds the duration of a class, then this will count as a justified or unjustified absence.  Students arriving late to class cannot be excluded from said class.


Guarantees of the rights of educational participants

In order to enforce the rights of educational participants, it is necessary the public education institutions adhere to statutory guarantees. We regard the requirements concerning the internal regulations of educational institutions as statutory guarantees, because these regulations supplement the provisions of the statutes concerning student status in a wide range of issues. The provisions concerning the information given to the participants of education also have a guarantee function, as well as the procedural regulations of the Public Education Act and Decree No. 11/1994 (VI. 8.) of the Ministry of Culture and Public Education.

The right to receive information is included as a general principle in the Act on Public Education among the rights of educational participants. Pursuant to Point b) of Paragraph (1) of Article 14 of the Public Education Act, parents have a right to regularly receive detailed and substantial information on the development, behaviour and academic progress of their children.

A parent protested that he does not get sufficient information from the school regarding his child’s educational progress. According to his complaint, not only does the report book not contain the grades, often they are not even entered into the class book, because according to the head teacher teachers keep separate records. The parent protested that as there was no text book and no study schedule, he was uncertain as to what the child has to learn in health education class.  As a first step we asked the school for a statement. In his statement, the principal informed us that the school provides information to all parents requesting this. The student’s father has talked to the head teacher on several occasions and even had the chance to view the class book. At the same time, the principal admitted that there have been cases where the teacher entered grades in a separate grade book, and these grades were not entered into the class book. The principal told us that they are paying particular attention to correct this problem. He also told us that health education is a new subject at the school, and in the absence of a good quality course book students follow an outline provided by the teacher. First we had to investigate whether the provision of information has indeed occurred. The right of educational participants to receive information and the resulting obligation of other participants to give information are indispensable parts, and prerequisites for co-operation. Educational rights may only be enforced fully with the co-operation of the stakeholders in a specially structured community such as an educational institution. The right to receive information is included as a general principle in the Act on Public Education among the rights of educational participants. Pursuant to Point b) of Paragraph (1) of Article 14 of the Public Education Act, parents have a right to regularly receive detailed and substantial information on the development, behaviour and academic progress of their children. Naturally this includes the right to view grades entered into the class book.  This is exactly why it is important that the class book reflect the grades received by the student. As the principal informed us in his statement that they are paying increased attention to this, we have not put forward an initiative. Another area we had to investigate was teaching without course books. This situation can be objected to because following absences it is always difficult for students to catch up to the others, and without course materials available to all, these students need to use notes taken by the others in class.  Our position on this matter is that the situation arising from the fact that there is no course material available to all violates rights. If course related material can only be acquired by being present in class, then students who had to miss some classes are at a disadvantage compared their classmates who attended those classes. Access to course material is possible in theory (by borrowing other students' notes), however, this does not ensure equal access to this material by all students. It is important to mention the fact that students are not obligated by statutes to show and share their notes, only by ethical norms. Therefore, in order to make sure that this situation does not lead to disadvantageous situations, to avoid negative discrimination and make sure that students can be tested based on equal criteria, it is the school’s responsibility to ensure equal opportunities. For the above reasons, course material available to all students is a crucial part teaching in school. In light of the above, we sent an initiative to the school principal and requested that he make sure his institution all classes use course material accessible to all students. The principal accepted this initiative. (K-OJOG-684/2004.)

Public education institutions are obligated to provide detailed information to parents; however this must not place additional burdens on teachers outside their job description. Parents, who by the way are not in legal relationships with the schools, cannot be obligated to receive information about student progress in a manner prescribed by the school.

A teacher came to us with the question whether a teacher can be obligated to make family visits, or whether a parent can be obligated to receive teachers. We informed him that pursuant to Point b) of Paragraph (1) of Article 14 of the Public Education Act, parents have a right to regularly receive detailed and substantial information on the development, behaviour and academic progress of their children. A family visit can be a form of maintaining relationship, but providing information to parents is possible in a number of other ways as well. It is our position that teachers cannot be obligated to make family visits.  One of the essential components of family visits is the fact that the teacher visits students and parents in their homes. In accordance with Article 82 of Act IV of 1959 on the Civil Code, the right to private residences is protected by law.  Pursuant to this—excluding certain exceptions none of which is teachers visiting parents and students in their homes—parents cannot be obligated to receive anyone in their private homes. (K-OJOG-785/2004.)

There are also important statutory guarantees ensuring that students have the opportunity to participate in classes or in extra-curricular activities. The exercising of the right to participation can only be restricted by the school only for a certain period and with taking into account the enforcement of the rights of other students, which means that this restriction cannot be general in nature. 

In a petition a complainant asked us whether a school, is allowed to have a provision in house rules  that allows the excluding of children from day-care who have difficulties integration into the group or who are undisciplined. We informed him that the Public Education Act and Decree No. 11/1994 (VI.  8.) of the Ministry of Culture and Public Education list all the issues that must be regulated by the school teaching program and its rules of operation and organisation, and furthermore they also specify what house rules need to regulate. School and college regulations determine work order, in-class and extra curricular activities and college activities.  The assessment of behaviour shown by students in class, including day-care activities, is a very complex issue. This is because undisciplined behaviour on a student’s part not only obstructs said students in fulfilling his or her obligations, but at the same time also disturbs the activities, hinders the enforcement of right to learn of other students and the teacher performing his or her tasks. This is why it is justified that this type of behaviour is not without consequences. However, the application of disciplinary measures must be in accordance with relevant statutes. Pursuant to Point a) of Paragraph (1) of Article 11 of the Public Education Act, students are entitled to receive provision in dormitories, day-cars and study centres. According to our position on the matter, local regulations, such as house rules or the rules of operation and organisation, cannot take away student rights on a general basis. Temporary or permanent exclusion from day-care cannot be applied as a sanction for undisciplined behaviour. In our opinion the above can only occur if this becomes necessary in order to protect other students’ rights or to protect the student’s other rights, however, making decisions in such cases requires individual assessment, and such exclusions cannot be applied on a general basis. In such cases therefore, it is teachers’ right and responsibility to decide whether the exclusion of a student from activities is necessary. It is our opinion that not letting students attend class and excluding them from class can only restrict participation in day-care for a certain, necessary period. All the same, it is important to mention that the obligations set out by Paragraph (5) of Article 41 of the Public Education Act, which states that the education institution is responsibl4e for the supervision of children and students under its charge are not restricted to the duration of classes. In accordance with this the supervision of students excluded from class must also be ensured. Based on all this, undisciplined behaviour on the student’s part can be lawfully sanctioned by indicating to students that disciplinary measures set out in the institution's rules of operation and organisation will be applied. (K-OJOG-705/2004.)

The fact that the Public Education Act regulates the possibilities of the termination of student status between the student and the school can also be considered a statutory guarantee. Article 75 of the Act regulates the termination of student status. The statutes contain these cases. There are only five cases where the school can unilaterally terminate student status, but these cases can only involve students for whom compulsory school attendance does not apply. In accordance with the law, the principal can terminate student status as a result of arrears on payments after demanding payment repeatedly and without results from the parent, or in cases of students of legal age, the student himself/herself, and after investigating the student’ social situation, except in cases of disadvantaged students. The student’s legal status is also terminated if the student has failed to complete at least the eighth grade and there is no adult education at the school or the student does not wish to continue his or her studies there. The student’s legal status is also terminated if he or she has missed more compulsory classes than permitted in accordance with the statutes. Furthermore, students’ legal status is terminated in cases of expulsion from school on the day of the entering into force of the disciplinary decision. On the last day of the academic year, the school can unilaterally terminate student status, in cases of students who are not under compulsory school attendance, if he or she has failed to complete the educational requirements for the second time in the same grade. It is very important to emphasize that the above methods of termination can only be applied in cases of students who are not under compulsory school attendance.

A parent requested information from our office, whether it is lawful that in cases of students who come to a school from another settlement, if said students have grade averages below 3.5 or who have disciplinary problems, it is the teaching staff or the principal who decides whether to allow the student to continue his or her studies at the school or to terminate the legal status of the student. Article 75 of the Public Education Act regulates the termination of student status. The statutes specify these cases, which can only involve students who are not under compulsory school attendance. We have informed the parent that it is a violation of rights to make the maintenance of student legal status dependent of a specific grade average or certain forms of behaviour, since the provisions of the Public Education Act do not have any references in this regard. (K-OJOG-644/2004.)

There are also statutory guarantees in the Public Education Act with respect to educational conditions for citizens belonging to national or ethnic minorities. The state wishes to ensure the possibility of education in the mother tongue for citizens of national and ethnic minorities, as well as citizens whose mother tongue is Hungarian.

Two parents came to our office and protested that two classes of a primary school were merged during the academic year. One of the classes—which had nine students—was receiving German language education as the students belonged to a national and ethnic minority. We asked for a statement from the school principal, who informed us that the merging is only on a temporary basis and out of the 25 teaching classes the students had they wish to realise fifteen using a division of classes. Based on the comparison of the data available to us with the Public Education Act,  we have determined that there is no legal obstacle top prevent the reorganisation of a grade during the academic year by partially or wholly merging parallel classes. However this reorganisation does have an objective restriction: if a certain number of parents who are parents to students belonging to national and ethnic minorities request it, then the reorganisation cannot be implemented.. Pursuant to a provision of Annex 3 of the Public Education Act, a kindergarten group or school class must be organised and maintained for students belonging to national and ethnic minorities, if at least 8 parents of students of the same national and ethnic minorities request it. It is our position that this provision cannot be interpreted in such a way that if the appropriate classes are held separately, then there is no need to organise or maintain separate classes.  Separate classes are not just necessitated by the varying nature of classes, it is the student community and national medium the legislator is looking to ensure through these regulations. By merging classes—even if certain classes are held separately—this is not ensured. In this case the statutes categorically state: if eight parents request it, then separate classes must be maintained, which cannot be merged with other classes. According to the petition, the class in question had nine students. If they make such a request, then a separate class must be maintained or must be organised once again.  In light of the above, we have forwarded an initiative to the principal, requesting he take the measures specified by law, namely that he reinstate the separate class for minorities in case a sufficient number of parents request this. The principal accepted this initiative. (K-OJOG-35/2004.)

We have received numerous questions regarding the financing of various services offered by public education institutions. Pursuant to the provisions of Paragraph (4) of Article 114 of the Public Education Act, the teaching program; the acquisition and processing of compulsory educational material related to the implementation of the teaching program; everyday physical activities as well as cultural, sport or other activities outside the school; excursions and outdoor environmental education can all be organised to be financed by the budget of the educational institution. This provision entered into force on 1 September 2003, and is contained in Article 75 of Act LXI of 2003 on the Amendment of the Public Education Act. According to the explanation accompanying the amendment, kindergartens, schools and dormitories often organise activities—usually outside the institution where their teaching program is being implemented—the costs of which are not planned. These costs are therefore passed on to the parents of the children and students. In many cases participating in museum trips, library visits, outdoor environmental education or other activities outside school is not ensured for many students because parents are unable to contribute to expenses. The Act makes it very clear that within the scope of free service, these expenses are to be paid by the educational institutions (K-OJOG-489/2004, K-OJOG-787/2004)

In his letter, a parent asked us whether a secondary school can obligate a student to buy season tickets for concert halls or theatres or to pay student sports club fee. Pursuant to the provisions of Paragraph (4) of Article 114 of the Public Education Act, the teaching program; the acquisition and processing of compulsory educational material related to the implementation of the teaching program; everyday physical activities as well as cultural, sport or other activities outside the school; excursions and outdoor environmental education can all be organised to be financed by the budget of the educational institution. The school board—or if no such board exists at the school, the parental organisation or the student council—can determine the highest amount that cannot be exceeded in order to implement programs organised by the educational institution which belongs to the sphere of free services. In light of the above, it is clear that neither the parent, nor the student has such obligations. (K-OJOG-668/2004.)



Enforcement of the Rights of Students with Special Educational Needs

Complaints received by our office show that students with disabilities and their parents are perhaps the most vulnerable participants in education. In many cases, the sources of parental vulnerability is the absence of information and the fact that as their children are different even from them, they require help in raising them.

For people who have responsibilities in public education, the restriction of the learning abilities of students is a simple fact that they need to take into account while performing their job. However, we must not forget that for parents, the diminished capability of a child is a problem to be dealt with. No parents can be blamed for having difficulty accepting that their child is different from others, particularly in cases when outsiders—teachers, doctors, therapeutic teachers—confront them with this fact. On the other hand it is important that we see clearly regarding the fact that starting from the moment the disability or developmental disorder is diagnosed, the independence of parental decisions ceases with respect to several public education issues—e.g. free choice of educational institution, choice of home schooling. The persons working in public education should strive, by all possible means, to make parents accept that the restrictions on parental rights and the stipulation of cooperation requirements happen in the child/student’s favour and not against the parent. In accordance with this, our office directs particular attention and special care to complaints and requests from and regarding students with special education need san their parents.

As of 2003, the Public Education Act no longer uses the terms disabled child, disabled student or other disabled children and students, but rather assigns the term students and children with special needs to children and students who, in order to ensure their development, require services different from the average.  The Act lists all disabilities and developmental disorders which might form the basis of the determination of special educational needs. Students or children with special needs are those who, based on the opinion of the expert and rehabilitation committee, has physical, sensory, intellectual or speech disability, or in the case of the simultaneous occurrence of several disabilities has multiple disabilities; or due to intellectual development disorders has permanent and severe difficulties in the learning process (e.g. dyslexia, dysgraphia, dyscalculia, mutism, pathological hyperkinetic or pathological activity disorder). The listing of disabilities in the Act is purely exemplary; the need for special education can be determined for disorders not listed therein as well.

Paragraph (1) of Article 30 of the Public Education Act states that children and students with special needs have the right to receive—within the framework of special care—educational, special educational and conductive educational care appropriate for their state starting from the time of the establishment of their disability. In accordance with the content of the opinions of the expert and rehabilitation committees, special care must be ensured within the framework of early development and care, kindergarten education, school education and preparatory sessions.

The above regulation clarifies the dual role of expert committees. First, the right to a specific care is established with the issuing of the professional opinion by the expert committee, which means that without an expert opinion, students can not receive special care. Secondly, based on special expertise and information available to them, the expert committees make recommendations for those specific forms of provision which serve the development of the child/student.

The most important goal of the examination is to determine or exclude that the student suffers from disability and to draw up a recommendation concerning the most appropriate educational method with respect to the student’s development. Apart from this, the expert recommendation guides the parent, the teacher and the head of the institution in terms of other issues as well by taking a position in questions such as the educational methods that should be applied, exemption from certain subjects or subject parts, or home schooling.

Therefore, the participation of the expert committee is important not just because they can help the parent in choosing a suitable institution, but also because legally binding expert opinions concerning the parent, the student and the institutions in cases governed by the Public Education Act can only be issued by the bodies specified in relevant legal regulations and by following the procedural rules therein. It is our position that participation in this examination is a fundamental condition of the enforcement of a child’s right to special care. The cooperation between the parent and the expert committee can effectively help student development and catching up to other students.

If the parent does not agree with the expert opinion, he is not obligated to sign this report and as legal remedy can turn to the notary territorially competent according to the child’s place of residence. If the parent does not agree with the content of the expert opinion, then the expert committee notifies the notary.  The notary makes the decision regarding compulsory school attendance within the framework of state administrational proceedings.

We feel it is a fundamental problem that the expert committee does not notify the parents in each case about the possibilities of legal remedy, even though this is a compulsory part of the expert opinion. At the same time parents, if they do not accept the contents of the expert opinion of the committee, in many cases do not apply the mechanisms for legal remedy set out by the statutes, but have their children admitted to schools different from the schools recommended in the expert opinion. In many cases unfortunately this happens with the approval of the school admitting the child. However, it is important to mention that the head of the teaching institution designated in the expert opinion is entitled to initiate state administration proceedings if a child is not enrolled to the institution designated by the report.

In many cases parents informed us that the child was sent by the school to be examined by the expert committee. (K-OJOG-640/2004.) Decree No. 14/1994 of the Ministry of Culture and Public Education on teaching obligations and professional teaching services emphasises that expert committee proceedings are initiated at the parents' request or with their approval. If the public education institution or the family protection institution designated in the decree feel that the expert examination of the child or student is necessary, then they call the parents in and recommend participating in the examination while showing them the reasons for the recommendation. At the same time they are required to inform the parents about the possible consequences of this examination and parents’ rights concerning the examination and its results. In such cases parents’ approval is necessary to launch the proceeding.

An exception to the necessity of parental approval is stated by Paragraph (4) of Article 30 of the Public Education Act, in accordance with which in the child’s interest the notary may obligate the parent to appear at the expert examination, and to enrol the child at the appropriate educational institution. Another restriction in connection with the launching and conducting of expert committee proceedings is Article 18 of Decree No. 14/1994 (VI. 24.) of the Ministry of Culture and Public Education, in accordance with which the family protection institution can launch state administration proceedings if the parent does not agree with the necessity of the expert examination. The expert committee itself may also initiate proceedings if parents fail to attend the examination after repeated instructions to do so, or if they do not cooperate in this examination, if they do not agree with the content or forwarding of the expert opinion or if they do not sign the request. 

According to Paragraph (1) of Article 12 of Decree No. 14/1994 (VI. 24.) of the Ministry of Culture and Public Education, at any time parents can initiate a child’s expert examination.

The complaints clearly show that in many cases the expert committees themselves are unclear on the compulsory ingredients of the expert opinion. There have been instances where the expert committee did not want to prepare a written expert opinion, but the most frequently occurring problem is the failure to give information regarding the designated institution or the possibilities of legal remedy. 

A parent came to us because the expert committee refused to give a written professional opinion to her child with special needs, referring to the fact that it is the parent who first needs to find the teaching institution that would admit the child. We have informed the parent about the compulsory ingredients of the expert opinion, and made sure she understood that based on relevant statutes it is the obligation of the expert and rehabilitation committee to prepare a written professional opinion, which must contain a recommendation as to a designated educational institution. (K-OJOG-447/2004.)

The notary, chief notary of the municipality maintaining the public education institution is obligated to inform the competent expert and rehabilitation committee on a regular basis about which institutions meet the desired requirements. The committee, based on the data sent, prepares a register of the institutions which participate in the special care of children and students; and informs parents present at the examination about the possibilities which allow the child to meet school attendance and educational requirements.

On several occasions we encountered the problem that the expert committee was unable to find an appropriate educational institute for the child, because the institutional register available did not contain one. If the institutional register does not contain an institution that could ensure education suited for the child’s special education needs , then pursuant to Paragraph (4) of Article 14 of Decree No. 14/1994 (VI. 24.) of the Ministry of Culture and Public Education the expert and rehabilitation committees ends its expert opinion to the mayor of the settlement, city, Budapest district municipality or city municipality with county rights territorially competent according to the child/student’s place of study, or if there is no such location then his or her place of residence. The mayor takes the necessary steps to make the appropriate educational institution available, and if necessary calls upon the county notary to ensure that the necessary special education teacher or other experts are available from the travelling expert network. Within thirty days the mayor informs the expert and rehabilitation committee about the measure taken.

If the expert opinion contains a school maintained by a foundation, then lawfully the parent is entitled to choose an institution the maintainer of which is not the municipality or another state body.  However, in accordance with the provisions of the Public Education Act, such institutions may assign payment requirements to the establishment and maintenance of student legal status. In such cases parents may discover contradiction between the tuition payment requirement and the right to free primary school education.

A parent came to our office because his child with special education needs did not receive aid from the municipality to pay for the tuition at the foundation maintained school. In his petition, the parent informed us that schools in his area of residence are not adequately equipped to care for the child, and this fact was confirmed in writing by the institutions in question. The municipality has no jurisdiction over foundation.-maintained educational institutions, and the law does not require that municipalities support such tuition payment requirements.. We informed the parent that the municipality is obligated to maintain an institution appropriate for the state of the child and which is able to provide care for said child. In his case this probably did not happen, as the parent most probably requested that the foundation.-maintained school be designated in the expert opinion as the appropriate school, and therefore the fact that the child is not provided for in other schools was never established. In such cases the municipality is not in violation of rights if it decides to refuse the financing of the child’s tuition. We have informed the parent that if in case he feels that the payment of tuition fees at the foundation is a burden that cannot be undertaken in the long-term, and then he is entitled to request the mayor to arrange the child’s schooling in his area of residence. (K-OJOG-626/2004.)

The school designated by the expert committee—if it is not a (’district’) school providing compulsory admission—can only refuse the admission of the student due to the absence of vacancies. In such cases, pursuant to Paragraph (5) of Article 30 of the Public Education Act, the institution providing the expert opinion attempts to find another educational institution equipped with the human and physical resources necessary for the provision of special care and education. If the placement of the child/student still can not be solved, then the institution providing the expert opinion determines how the child/student can participate in training and education, and puts the child/student on a waiting list until his or her admission is resolved.

Many parents complain that in spite of the fact that schools collect increased capitation grants due after children with special needs, these children fail to get the appropriate care. Pursuant to Act CXVI of 2003 on the 2004 Budget of the Republic of Hungary, local municipalities—in kindergartens or schools maintained by them—can collect increased capitation grants after children participating in therapeutic (conductive) education based on the professional opinion of the competent expert and rehabilitation committee, but only if the preparatory education specified in said professional report can be provided to children.

The Public Education Act ensures that students with special educational needs integrated into education have their knowledge assessed in accordance with their abilities through the system of exemptions from the compulsory lesson activities and exemptions from certain subjects or subject parts. The determination of differences in subject requirements is within sphere of authority of the principal. The Public Education Act has established two different legal institutions with respect to the sphere of authority of the principal.

One of the possibilities, that is not exclusively for students with special educational needs, is exemption from participation in compulsory lesson activities. This request should be submitted to the principal by the student. Regarding this issue, the principal can consider whether the personal abilities, the disability and special situation of the student justify this request. The students exempted from participation in compulsory lesson activities must give account of their knowledge at a time determined by the principal and in the way determined by the teaching staff.

The other possibility is exemption from evaluation and assessment in certain subjects and subject parts. This is also decided on the head of the educational institution, but in contrast with the previous case he or she possesses no scope of judgement. The Public Education Act states that special care must be provided to children with special needs in accordance with the expert opinion of the expert and rehabilitation committees. Therefore, the principal should pass his or her decision in accordance with the content of the expert opinion.

Exemptions from baccalaureate subjects may also be requested. If the student does receive this exemption, then at the time of baccalaureate application the exemptions for certain parts of the examinations must be requested separately. 

We have informed a parent that, based on the professional opinion of the expert and rehabilitation committee or the counsellor centre in accordance with work distribution as set out by the statutes, the school principal may award exemptions from assessment and evaluation in certain subjects or subject parts to students with special needs or to students who are struggling with integration, study or behavioural problems.  At the school-leaving examination, the student may choose another subject in the place of the subject he is exempted from. At the school-leaving examination, such students must be provided longer times to prepare, during written examinations they must be allowed to use tools used during their academic studies (typewriter, calculator, etc.), if necessary written examinations may be replaced by oral examinations and the other way around.
Exemptions may only be recommended by the expert committee. At any point parents may request an examination by the expert committee. However, if the aim of the examination is to have the student receive exemption from assessment and evaluation, then Paragraph (3) of Article 13 of Decree No. 14/1994 (VI.  24.) of the Ministry of Culture and Public Education sets out the following requirements:
The examination may be initiated at any time when it becomes necessary, by 31 January in the first six grades of school education or by 31 March of the school year in which the pupil started to study the given subject. Outside this time period—just as in the petitioner's case—the statement of the principal regarding the necessity of examination must also be attached. In order to make a decision, the principal must also obtain the opinions of the head teacher of the student and the teacher teaching the given subject. In the absence of an approval by the school principal, the chairman of the expert and rehabilitation committee or the member of the expert and rehabilitation committee appointed by him/her decides on the necessity of the examination or the refusal of the request. The decision to refuse the examination must be laid down in writing. If the parent disagrees with this content, he or she may initiate a state administration proceeding to overturn the decision with the notary territorially competent according to the child’s place of residence, or if there is no such location, place of stay.
If the expert committee concludes the right of the student to allowances, then this should be indicated when handing in applications for the school-leaving examination. In light of the above, we recommended that the parents consult the head of the institution as soon as possible to find out whether he approves the student taking part in the expert examination.  (K-OJOG-483/2004.)

However, in order for the child to be able to take advantage of these special opportunities, the opinion of the expert committee is indispensable.

A student indicated that his doctor thinks he might be suffering from dyslexia and dysgraphia. The student’s question was to do with how he could be exempted from evaluation and assessment in foreign language class.  We informed him that the opinion of the expert and rehabilitation committee is necessary in order to receive this exemption.  If the expert opinion recommends exemption, then the head of the institution is obligated to grant this exemption. (K-OJOG-922/2004.)

The opinion of the counsellor centre does not replace the opinion of the expert committee. The statutes assign different roles to the counsellor centre and the expert committee. The examination of students with disorders related to integration, studying and behaviour belongs within the sphere of competence of the counsellor centre, while the establishment of special educational needs and ensuing control examinations are the responsibility of the expert committee. Paragraph (5) of Article 22 of the above quoted Act states that if according to the opinion of the counsellor centre the student might be in need of special education, then they recommend to the parents that they attend the examination of the expert and rehabilitation committee and send the results of their own examinations along with all available documentation to the expert and rehabilitation committee. With respect to the decision of whether a given student has disorders related to integration, studying and behaviour or has special education needs, it is the expert and rehabilitation committee who decide at the request of the counsellor centre. If disputes arise between the expert and rehabilitation committee and the counsellor centre then—at the request of any of the concerned parties—it is the institution of teaching services who makes the decision.

A petitioner complained that based on the opinion of the counsellor centre the head of the institution did not grant his child exemption from evaluation and assessment.  The source of the dispute between the parent and the principal was the exemption from evaluation in the subject of Hungarian grammar. The principal refused this on the grounds that exemption was recommended by the counsellor centre and not the expert committee. Taking the above statutory provisions into account, we have determined that the principal has acted lawfully. (K-OJOG-748/2004)

However, it is important to mention that the principal is obligated to grant exemption from evaluation and assessment if so recommended by the expert and rehabilitation committee.

A parent asked for our help, because in his son’s case the county educational and professional institute has determined a status of “other disability” (dyslexia, dysgraphia, dyscalculia) and on the basis of this determination requested the student be exempted from evaluation and assessment in the subjects of Hungarian grammar, mathematics and foreign languages, and also recommended that the student participate in an intensive speech therapy course. The parent protested that the school is not taking the expert opinion into account, they have not granted the student exemption regarding the subjects indicated and they are not providing sufficient number of classes of speech therapy. According to the parent, the head of the institution failed to inform members of the teaching staff regarding the content of the expert opinion and of the fact that the student is a person with special educational needs. As a result of the above the student encountered continuous failures. The principal informed us that the school does provide integrated education for students with studying difficulties and disorders. In his statement, the principal said that he is aware of the content of the report regarding the student, and has informed teaching staff members about it. According to him, the school provides individual intensive speech therapy twice a week, and furthermore the student has the possibility to participate in remedial classes in mathematics and Hungarian grammar once a week. The principal added that—in spite of the recommendation of the expert opinion—he has not granted the student exemption from evaluation and assessment in the subjects of mathematics and Hungarian grammar. He explained his decision with the fact that the student had a successful previous term with respect to these subjects. Since in accordance with the statutes the principal is obligated to take the content of the expert opinion into account and on the basis of this grant exemption to students’ from evaluation and assessment in certain subjects, we have put forth an initiative that he grant this exemption to the student with respect to the two subjects mentioned above. The principal accepted this initiative. (K-OJOG-222/2004.)

From the point of view of the exemption from evaluation, the date of the issuing of the expert opinion is of great significance.

A student, in his petition, complained that as a result of an unsuccessful mathematics repeat examination he was forced to repeat the eleventh grade. Following the failed exam the student turned to the expert committee examining competent learning abilities, who recommended that he be exempted from said subject. The principal of the school, in accordance with the expert opinion, granted the exemption.  The petitioner inquired whether it would be possible to continue his studies in the twelfth grade instead of the eleventh on the basis of the exemption.  We informed him that pursuant to the Public Education Act, a student can take advantage of the benefits provided to him/her starting from the time of the expert committee determining his or her entitlement to these benefits. At the time of the failed exam the student did not have an expert opinion on the basis of which the educational institution could have granted exemption and has not met the requirements necessary to pass the eleventh grade; therefore, the student must repeat his studies in the eleventh grade. (K-OJOG-897/2004.)

Compulsory school attendance is also different in the case of students/children with special needs: it may be extended until the end of the school year in which the student reaches the age of twenty. However, in the case of children who began their studies in the first grade of primary school, in the 1997/98 academic year or before that, compulsory school attendance lasts until the end of the school year in which the student reaches the age of sixteen. The compulsory school attendance of students with special educational needs can be extended until the end of the school year in which the student reaches the age of eighteen. This can only be taken advantage of on the basis of the professional opinion of the expert committee, and it is the principal who makes a decision regarding the extension of compulsory school attendance on the basis of the professional opinion of the expert committee. (K-OJOG-748/2004.)

Many people inquired about the regulations regarding the home schooling of students with special educational needs. The expert opinion must contain the establishment of the fact that the requirements of compulsory school attendance can only be met by either attending school, or attending a school chosen by the parents and as a home-schooled student; or exclusively as a home-schooled student.  If the nature of the special educational need requires it, the expert committee recommends that the student continue his or her studies as a home-schooled student. If this is specified in the expert opinion then the head of the institution has jurisdiction in deciding about home schooling.

In accordance with the provisions of the Public Education Act, in such cases it is the responsibility of the school or the institution providing preparatory training and preparing the expert opinion; to provide the expert specified in the expert opinion. As previously mentioned, in order for the school to collect increased capitation grants from the central budget due after students with special education needs, it must provide the student with the preparatory training specified in the expert opinion of the expert committee. If based on the professional opinion of the expert and rehabilitation committee the student fulfils his or her educational obligations as a home-schooled student, then the school is only entitled to collect increased capitation grants if the number of classes set out by the statutes ensure individual preparation for the student.

The following petition highlights a typical problem. In many cases parents home schooling due to institutional deficiencies.

In his petition, a parent requested information about what to do as his child has special educational needs and goes to a special school, however, this institution is unable to provide appropriate development sessions to the child. The parent requested information on what jurisdiction the expert and rehabilitation committee examining learning abilities has with respect to the establishment of home schooling or changing schools. We informed the parent that if becoming a home-schooled student becomes necessary as a result of certain special needs, then the expert and rehabilitation committee will make a recommendation in connection with it. The parent, in his letter, also inquired whether the committee can refuse parents’ requests for their child to become a home-schooled student. We drew the parent’s attention to the fact that the implementation of the decision of the expert opinion can only proceed if he approves the content of the opinion and confirms this approval by signing the document. In case the parent does not agree with the content of the expert opinion, then the parent can request the launching of proceedings or the amendment of the expert opinion from the notary territorially competent according to the child/student’s place of residence. (K-OJOG-736/2004.)


Final Examination at the Secondary School

An interesting thing about last year was the fact that it was the last time school-leaving examinations were conducted in the traditional system. Besides the provisions of the Public Education Act, the regulations regarding school-leaving examinations were also contained in Government Decree No. 100/1997 (VI. 13.) on the Promulgation of the Examination Regulations of School-Leaving Examinations.

The timing of school-leaving examinations could burden examinees to smaller or greater extent. However, this fact in itself is not considered a violation of rights.

The petitioner complained that in 2004 school-leaving examination in mathematics and Russian language both fell on the same day.  In his opinion students choosing to take the Russian examination did not stand an equal chance to students who chose other foreign languages. 
According to the Ministry of Education similar cases occur quite frequently.  According to the decree on the 2003/2004 school year the above is true for all educational systems and for all types of training. Therefore it is clear is the statutes, instead of prohibiting this practice, prescribe it. 
In light of this, the only question left to examine is whether the statutes themselves breach equal opportunities. It is our position that this issue has no connection to the constitutional prohibition of negative discrimination. Our previous inquiries show that5 the above practice is also performed by higher education institutions during entrance examinations. In their case, if a university department requires that students take entrance examinations in several subjects in order to be admitted, then usually the entrance exams for the two subjects are on the same day, possibly one in the morning and one in the afternoon. Complaints protesting such practice have been always dismissed by our office. (K-OJOG-425/2004.)

The statutes allow that students with special education needs taking school-leaving examinations are granted certain benefits at the examination, but this does not mean they are not required to take the exams.

The daughter of the petitioner is dyslexic. He asked us whether the statutes allow dyslexic students with intermediate oral foreign language examinations, who have been granted exemptions from the written part of the school-leaving examinations, to have the foreign language examination be counted as equivalent with the school-leaving examination.
The statutes give a very clear answer to this question. Paragraph (10) of Article 61 of the Decree on School-Leaving Examinations states that students who are in possession of an at least intermediate Type “C” (mono or bilingual) state recognised foreign language examination certificate or an equivalent document shall be considered as students who have successfully passed a foreign language school-leaving examination. Public education regulations do not allow exceptions trio this rule, therefore, only students with a Type “C” foreign language examination certificate or an equivalent document can be granted exemption from taking the examinations.
Another issue to examine is whether the statutory provision described above is in harmony with higher level legal standards, namely whether the constitutional provision prohibiting negative discrimination is being breached during the application of the aforementioned other provision. In the interest of enforcing the provision prohibiting negative discrimination the legislator is obligated to ensure equal opportunities for students with special educational needs, more precisely to ensure that they are able to fulfil their educational obligations by meeting special requirements that are appropriate for their particular disability.
Having examined the statutes, we are now on the position that the legislator has fulfilled its obligation mentioned above. Paragraph (9) of Article 30 of the Public Education Act states that students with special education needs shall be ensured treatment different than students with no special education needs. The Act lists several solutions and it is one of these solutions based on which the petitioners written test was changed to an oral examination. At the same time, the prohibition of negative discrimination does not require that further different rules be established for students with special education needs beyond the above.
Based on the above, we have informed the petitioner that his daughter, on the basis of an intermediate oral foreign language examination, cannot automatically get a 5 (excellent) grade and will have to take the school-leaving examination. (K-OJOG-221/2004.)

If as a result of special education needs the student has been previously been granted exemption during his or her earlier studies from evaluation in certain subjects, then this exemption can be applied at the school-leaving examinations as well, and the student must take an examination in a subject of his or her choice to replace the other compulsory subject.

The problem indicated by the petitioner surfaced in relation to a student who was granted exemption from evaluation in foreign languages, mathematics and spelling. This means there are two compulsory subjects the student has been exempted from at the school-leaving examinations, and at the same time the range of subjects left to choose from has been significantly barrowed down. The petitioner inquired how many subjects the exemption from school-leaving examinations can be applied to, and whether students in such situations can finish their secondary school studies at all if they are exempted from taking more than half of the compulsory examinations.  Wee have informed the petitioner that the Public Education Act does not restrict the number of subjects the exemption from school-leaving examinations can be applied to. If during secondary school studies the professional opinion of the expert and rehabilitation committee recommends a student’s exemption from evaluation and assessment in certain subjects, then in accordance with Paragraph (7) of Article 6 of the Decree on School-Leaving Examinations  said student can take a school-leaving examinations in subjects of his or her choice. Therefore, if the student has been admitted to the institution and during secondary school studies has taken advantage of the exemption opportunity specified by the statutes, then  this opportunity must also be ensured at the school-leaving examinations. (K-OJOG-802/2004)

We have received numerous complaints regarding bilingual school-leaving examinations and school-leaving examinations in languages of national, ethnic minorities.

The petitioner asked us whether he is allowed to take a school-leaving examination in lovari language. We have informed him that provided his school participates in the teaching of national and ethnic minorities and at this secondary school subjects are taught, besides Hungarian, in lovari as well, then he is not only allowed to do so, but is also required to.  If, however the secondary school he attends is not such a school, then he has to take a school-leaving examination in the language the school teaches. (K-OJOG-129/2004.)

A student came to us with a very similar problem; he was requesting information on Romanian language school-leaving examinations. 

We informed him that the regulations regarding school-leaving examinations in languages of national, ethnic minorities are also contained in the Decree on School-Leaving Examinations. In accordance with Article 53 of said Decree, provided the petitioner’s school participates in the teaching of national and ethnic minorities and at this secondary school subjects are taught, besides Hungarian, in another language as well, then he is not only allowed to do take school-leaving examinations in that language, but is also required to.  If, however the secondary school he attends is not such a school, then he has to take a school-leaving examination in the foreign language the school teaches. School-Leaving Examination in Romanian language can only be replaced with an intermediate Type “C” Romanian foreign language examination if Romanian is a one of the languages featured on the school-leaving examination. (K-OJOG-738/2004.)

As in all other procedural activities involving data handling, the conducting of school-leaving examinations can also bring up data protection issues.

The principal of a public education institution came to us and asked whether it is a data protection issue if the institution provides the head of the examination board with the characterisation of examinees.
The obligations of public education institutions regarding students extend to not just teaching but to education as well.  With respect to tasks related to education, the handling and use of the data described by the principal might be justified. In contrast however, the school-leaving examination is not about education; here students only give account of the knowledge they have acquired, of whether they have met the objective requirements that are required of them in the public education system.
The data indicated by the principal, therefore, are not relevant in this respect, and this means that the provision of these data to the head of the examination board is not justified. Pursuant to Article 5 of the Data Protection Act, only personal data that can be used to reach the desired goal shall be forwarded. The forwarding of irrelevant data therefore would be unlawful. (K-OJOG-351/2004.)

If someone feels that the decision of the school-leaving examination board violates rights, then he or she can submit a petition submitted on legal ground following the making of said decision. The petition is considered by the National Centre for Assessment and Examination in Public Education. It is advisable that all examinees are aware of the rules of legal remedy proceedings functioning as a guarantee. There is a very brief time period in which the proceedings can be launched.

We have informed the complainant that pursuant to Paragraph (5) of Article 84 of the Public Education Act, within three working days of the decision, the parent or the student may submit—to the National Centre for Assessment and Examination in Public Education—a petition on legal grounds referring to a breach of statutes, appealing against the decisions, measures or the absence of measures taken by the school-leaving examination board. The petition on legal ground will be considered by the National Centre for Assessment and Examination in Public Education within 3 working days. Failure to meet the deadline specified for the petition of the petition will result in the loss of rights. This means that after the passing of the deadline, legal remedy proceedings cannot be launched on any grounds. (K-OJOG-538/2004.)

The year 2005 saw the introduction of the new, two-level school-leaving examination system. The transition to the new system brought up a number of issues. We have already received numerous petitions and complaints in 2004, because students taking their school-leaving examinations in 2005 wanted to be in the picture early ass to what they can expect.

The new examination system is familiar with the concept of early school-leaving examination. The question arising in connection with this is when and under what circumstances are students allowed to take an early school-leaving examination. The issue has particular significance because in 2005, the year of the transition, a foreign language examination certificate can still be considered equivalent to a foreign language school-leaving examination.

We have informed petitioners that pursuant to Paragraph (1) of Article 12 of the Decree on School-Leaving Examinations, school-leaving examinations may be taken in subjects, for which the student has met the requirements specified in the local curriculum, his knowledge of which has been evaluated with a grade and the student can certify this with the report card. 
If the student has a state-recognised foreign language examination in the given foreign language, which is taught in accordance with the school's local curriculum then the following rules apply.
Paragraph (10) of Article 61 of the Decree on School-Leaving Examinations states that students who are in possession of an at least intermediate Type “C” (mono or bilingual) state recognised foreign language examination certificate or an equivalent document shall be considered as students who have successfully passed a foreign language school-leaving examination in the examination period between 2002 and 2005. In the case of an at least intermediate Type “C” state recognised foreign language examination certificate or an equivalent document, the student’s knowledge must be graded as 5 (excellent) until 2004, and in 2005 as an advanced level 5 (100%). With respect to school-leaving examinations organised and conducted after 2005, the statute quoted above states that students with a foreign language examination certificate shall not be granted exemption from taking the foreign language school-leaving examinations. (K-OJOG-100/2004, K-OJOG-405/2004, K-OJOG-557/2004)

In our opinion, based on the statues, the above question can be answered very clearly, however, in spite of this, the Ministry of Education provided a legal definition contradicting us in the publication titled “The Two-Level School-Leaving Examination System as of 2005”. The position taken on page 22 of the publication states that “students who are in the 9th grade in the 2002/2003 academic year can take an early school-leaving examination in 2005 in foreign languages, but they can no longer be exempted from taking this examination on the grounds of having a foreign language examination certificate." The publication attached the following explanation: “The examination regulations determine that such students are obligated to take standard or advanced level school-leaving examinations and early final examinations are in fact obligatory examination which cannot be replaced with other examinations (foreign language examination certificates)."

We feel this argument is faulty. Pursuant to the already quoted Paragraph (10) of Article 61 of the Decree on School-leaving Examinations, early school-leaving examinations can be organised in 2005 and at this examination foreign language examination certificates can replace the school-leaving examination. The statute does not say whether the early examination is indeed a compulsory examination, and that the provisions of Paragraph (10) of Article 61 should not be applied to this examination.  We have informed petitioners about this. (K-OJOG-321/2004.) It did not take long after this and publications of the Ministry of Education and their positions published on the website provided a legal definition that was identical to ours.

The significance of the issue is clearly indicated by the fact that we have received numerous other inquiries regarding the role of foreign language examination certificates in replacing school-leaving examinations.

One of the petitioners requested information about how to interpret the provisions of the often quoted Paragraph (10) of Article 61 of the Act on School-leaving Examinations. More precisely, what exactly does the decree refer to by state-recognised foreign language examination certificate or equivalent documents, and until when must students acquire these in order to enforce exemption in these subjects. 
Government Decree No. 71/1998 (IV. 8.) on the Procedures of State-Recognised Foreign Language Examinations and on Foreign Language Examination Certificates uses the term equivalence with two meanings. Pursuant of Point e) of Paragraph (2) of Article 5, we are talking about equivalence in the case of foreign language examinations taken in accordance with foreign language examination systems recognised in other countries, and in such situations it is the Accreditation Centre of Foreign language examinations which decides. In accordance with Paragraph (16) of Article 13, the baccalaureate certificate of advanced level foreign language school-leaving examination is equivalent to a state-recognised foreign language examination certificate.
Based on this we can determine that the examinee can only be granted exemption from the foreign language examination if he or she has acquired one of the above certificates by the time of the start of the school-leaving examination. The start of the school-leaving examination—in case the examination consists of several parts—is the time the examinee starts examination with the first section. (K-OJOG-367/2004.)

One of the special cases of equivalency with foreign language school-leaving examinations is when Hungarian literature and grammar qualifies as a foreign language. 

The petitioner is not a Hungarian citizen; however, he wishes to take his school-leaving examination in Hungary. He inquired about how to go about taking the examination in Hungarian literature and grammar. We have informed him that in accordance with Paragraph (6) of Article 6 of the Decree on School-Leaving Examinations, if the examinee is not a Hungarian citizen and his mother tongue is not Hungarian, then the examination in Hungarian literature and grammar will be equivalent to a compulsory examination in a foreign language. Pursuant of Paragraph (10) of Article 61 of the Decree on School-Leaving Examinations, students who are in possession of an at least intermediate Type “C” (mono or bilingual) state recognised foreign language examination certificate or an equivalent document shall be considered as students who have successfully passed a foreign language school-leaving examination in the examination period between 2002 and 2005. In the case of an at least intermediate Type “C” state recognised foreign language examination certificate or an equivalent document, the student’s knowledge must be graded as 5 (excellent) until 2004, and in 2005 as an advanced level 5, and the percentage value must be indicated in the report card. (K-OJOG-398/2004.)

There have been objections in connection with the two-level school-leaving examination system even before its introduction. We must examine whether the statute—which as yet has not entered into force, but which is a legally existing statute nonetheless—will violate the educational rights of students.

A complainant came to our office and protested that the introduction of the two-level school-leaving examinations allows certain students to finish their secondary school studies with fewer examinations of lower quality while simultaneously taking the entrance examination to higher education institutions, and this opportunity is unavailable for some of their less fortunate peers.  According to the petitioner, students for example who plan on becoming dentists are at a disadvantage compared to students going to law school, because the latter, by taking school-leaving examinations in Hungarian literature and history at the same time also take the entrance examination, while the other student, besides the compulsory baccalaureate subjects, also has to study physics, biology and possibly chemistry as well.
It is our position that the above topic and the constitutional provision prohibiting negative discrimination have no relation. The problem raised by the petitioner is by no means a new one. Until now, higher education institutions always had entrance examinations and students applying to law school usually took entrance examinations in the same subject as they did at their baccalaureate exam; while students applying to medical faculties always had to give account of their knowledge in the subjects of physics, biology and potentially chemistry.
The determination of the subjects of school-leaving examinations is the responsibility of the legislator. This decision is based on cultural policy deliberations. The determination of the subjects of entrance examinations is the responsibility of higher education institutions. This decision is based on professional deliberations.  For this reason the two groups do not necessarily overlap, but it cannot be said for certain that students whose chosen profession supposes a knowledge of other areas of science are being negatively discriminated against as opposed to students in whose case this is identical to compulsory school-leaving examination subjects.  (K-OJOG-478/2004.)

Another important issue raised is what guarantees teacher impartiality at the advanced level school-leaving examination.

A petitioner requested information as to what it means exactly that students must take the examination before an independent examination board. We informed him that the statutes related to school-leaving examinations do not use the phrase “students must take the examination before an independent examination board”. The term independence is found expressis verbis in neither the Public Education Act, nor the Decree on School-Leaving Examinations. However, independence is still ensured by other provisions of the statutes. The Government Decree on School-leaving Examinations, among separate provision regarding advanced level school-leaving examinations, in Article 07/A states that supervising teachers at written school-leaving examinations are appointed by the National Examinations Centre, while oral examinations are conducted before a three-member specialised board, the members and administration officer of which is also appointed by the National Examinations Centre. Members of the specialised examination board must be persons who meet the requirements set against examining teachers, and who have completed the preparatory further training regarding the organisation of school-leaving examinations required by the National Examinations Centre. The head of the specialised board must be a person who meets the requirements set against board members and who is featured in the National Register of Examiners. The legislator did not feel the need to set further requirements; however, in our opinion adherence to these regulations can achieve the necessary independence. (K-OJOG-372/2004.)

A very important issue addressed to us by examinees in connection with two-level school-leaving examinations is the level of preparatory training they receive in various subjects and whether they are entitled to demand preparation for advanced level examinations from the school.

We have informed the petitioner that pursuant to Paragraph (3) of Article 4 of the Decree on School-Leaving Examinations, besides compulsory school-leaving examination subjects, the secondary school determines in its local curriculum in connection with which further—at least two more—subjects it will provide preparatory trainings. Besides preparation for advanced level examinations, and apart from the compulsory school-leaving examination subjects, the school must provide trainings preparing for standard level school-leaving examinations in at least three other subjects. There are no exceptions to this rule, when preparing the local curriculum schools must make sure they can meet this statutory requirement. However, we have drawn the petitioner’s attention to the fact that for the purposes of this paragraph foreign language subjects shall be considered as one subject. (K-OJOG-490/2004.)

 HIGHER EDUCATION


One year ago we reported that the 2003 summer amendment of Act LXXX of 1993 on Higher Education affected the sphere of competence of the Commissioner for Educational Rights. This amendment terminated the legal supervision of the Minister of Education over a significant section of the higher education sector. Taking into account the fact that the sphere of competence of the Commissioner for Educational Rights was based on the legal supervisory jurisdiction of the Minister of Education, as of 1 July 2003, the narrowing of the legal supervisory jurisdiction of the Minister of Education also meant the narrowing of the sphere of competence of the Commissioner for Educational Rights.

However, this year we can report that the Parliament—as of 1 September 2004—has again amended the Higher Education Act. With this amendment, the legislator sets out as a separately named right, that if participants in higher education suffer a violation of rights, then they can turn to the Commissioner for Educational Rights.

As of this point, the Commissioner for Educational Rights once again has the opportunity to—after exhausting all other avenues of legal remedy, but prior to a judicial proceeding—to receive complaints from students and teachers of higher education institutions, and after having listened to all concerned parties to conduct investigations into the matters. If the Commissioner discovers that educational rights have been violated, then he can put forward an initiative to the university or college in order to remedy the violation of rights.

As we have already mentioned last year, between 1 July 2003 and 1 September 2004 we have answered all questions regarding higher education in which only information was requested of us by petitioners (names, addresses of organisations; number and title of statutes, description of certain provisions of statutes, etc.). Petitions requesting inquiries, however, were turned away due to having no jurisdiction in these matters.

The complaints received in 2004—as we have traditionally done in previous years—were split up into three large categories. The first group contains cases related entrance examinations; the second group contains cases related to how educational requirements are fulfilled, while the third group contains cases related to the financing of students' studies.



ENTRANCE TO HIGHER EDUCATION INSTITUTIONS


The jurisdiction reinstated on 1 September 2004 has had no significant effect on affairs of admission to higher education institutions. This is because by this time the admission proceedings of these institutions had ended and so have ensuing legal remedy proceedings. In 2004, the majority of petitions requested information only, and very few complainants requested inquiries. This is reflected in the number of cases indicated in the report and in the nature of these cases as well.

The legal basis of admission to higher education institutions is the rule laid down in Point c) of Paragraph (2) of Article 64 of the Higher Education Act. Pursuant to this, determination of admission criteria is a specific case of the manifestation of the autonomy of higher education institutions. Universities and colleges establish the number of admissible within their own authority, and select future students from the group of candidates at their own discretion. Naturally, this must take place within the framework provided by the applicable laws. Autonomy does not mean that institutions are not required to respect the general legal principles and the provisions laid down in legislation concerning the admission procedure. In addition to the Higher Education Act, another fundamental legal source of rights in this field is Government Decree No. 269/2000. (XII. 26.) on the Promulgation of the Examination Regulations of School-Leaving Examinations.

The admission-related institutional (and faculty) regulations of the individual higher education institutions have to be mentioned as well, provisions of which are not construed as provisions of legal source, but which are binding all the same for applicants and the institutions as well. Although it is not construed as a legal source, the publication ’Higher Education Admission Guide’ of the Ministry of Education (hereinafter referred to as the: Admission Guide) is of particular importance. The Admission Guide is the primary source of information for the candidates; it is rightly called ’the Bible of Applicants’. Due its particular significance it is crucial that it contains only accurate information.

It follows from the institutional autonomy granted by the above quoted provisions of the Higher Education Act that investigating and evaluating the fulfilment of admission criteria does not fall within the competence of the Commissioner for Educational Rights. Our office can only examine whether the educational institution in question has complied with the requirements laid down in the law and the institutional regulations concerning the admission procedure (which has the significance of a guarantee).

As we have previously mentioned, our office is not in a position to investigate whether points received by an applicant are indeed in harmony with his or her performance at the entrance examination, but we can examine based on what principles points were awarded and whether this adheres to  statutory provisions.

The complainant took his school leaving examinations in 1996, and wished to take entrance examinations in 2004. He complained that instead of doubling his points acquired at the entrance examination (which would have been more favourable in his case), the institution considered his points scored at the final examinations in secondary school. According to the petitioner, the university acted this was despite the fact that when he filled out the application form he did not indicate that he wanted his points calculated using his baccalaureate exam scores.
We have determined that pursuant of Paragraph (1) of Article 6 of the Higher Education Act, the higher education institution decides on the basis of a uniform order about the admission of all candidates applying to the given institution (department), faculty, higher level vocational training, training type, state financed or fee-paying tuition. In accordance with general regulations aggregate entrance examination scores can be determined in three ways: by adding up points scored at school-leaving examinations and the points scored at the entrance examinations; by doubling the points scored at the entrance examinations or—on the basis of a decision made by the board of the higher education institution—by doubling the points scored at school-leaving examinations. Paragraph (2) of Article 10 states as a special rule regarding fee-paying undergraduate courses, that the entrance and admission proceedings, as well as the principles and method of ranking shall be decided and determined by the institution itself in its own regulations. With respect to this institutional right of regulation the government decree only makes the restriction that in the year of school-leaving examinations or within the next five years, the determination of entrance examination scores is to be calculated by doubling ‘brought’’ points (end-of-year secondary school grades or school-leaving examination scores) or by applying one of the methods described above. The choice of calculation method is at the institution’s discretion. Paragraph (6) of Article 8 referred to by the petitioner—which states that out of the three calculation methods the one that is the most favourable for the applicant shall be used—can be applied in case of applying to undergraduate training programmes in the year of the school-leaving examinations and for three years after this. 
Based on the above the institution was within its rights to determine which of the methods listed in the Higher Education Act it chooses to apply, and has informed applicants about this in the manner prescribed. The regulation regarding the choice of the most favourable option that can usually be applied during entrance examination could not be applied in the petitioner’s case because his final examinations were nearly eight years before in 1996 and this exceeds the special beneficial three year time period determined by the government decree.
In light of the above we have determined that there was no violation of rights. (K-OJOG-676/2004.)

The admission procedures regarding PhD training are considered special issues among entrance examinations. This is not regulated by the above mentioned admission decree. The legal material regarding PhD training is contained in Government Decree No. 51/2001 (IV. 3.) on PhD training and the acquisition of doctoral degrees.

A petitioner inquired about how to acquire a doctoral degree if he does not have a foreign language examination certificate. We informed him that Paragraph (2) of Article 28 of Government Decree No. 51/2001 (IV. 3.) clearly states that only candidates with university diplomas or equivalent certificates as well as an, at least, intermediate Type “C” state-recognised foreign language examination can apply for PhD training. Pursuant to Point c) of Paragraph (2) of Article 92 of the Higher Education Act, one of the conditions of acquiring a PhD is—among others—certification regarding the knowledge of two foreign languages necessary to work in the given field of science.   The statutory conditions apply to everyone. (K-OJOG-584/2004.)


As we have already reported in the chapter on school-leaving examinations, as of 2005 individual entrance examinations are discontinued and replaced by school-leaving examinations. Naturally the transition to the new system brought up a number of issues. We have informed many inquirers about the changes caused in the admission procedure by the introduction of the two-level school-leaving examination system.

Many were worried that if they wanted to take their entrance examinations in 2005 then they would have to retake the baccalaureate exams. This is based on a faulty assumption.

We have informed petitioners that in 2005 the order of school-leaving examinations and entrance examinations to higher education institutions will change. As of 2005 entrance examinations shall be discontinued, and in their place results of school-leaving examinations will be converted to entrance examination scores. The decree, however, does not state that students who finished secondary school prior to 2005, who wish to apply to a higher education institution, should retake the school-leaving examination. The grades received for the previous school-leaving examination will be considered as a standard level baccalaureate score with the same grade, with the upper percentage value of the given range in the new calculation system. Students who took school-leaving examinations prior to 2005 have to retake the examinations in a secondary school, but only if wish to improve on one of the grades received during the previous school-leaving examinations or in case they are required to take an advanced level school-leaving examination. Naturally this does not affect the results of previous school-leaving examinations and is not considered a new school-leaving examination. At the same time it is a fact that an advanced level examination provides 7 extra points to applicants during the calculation of entrance examination points. (K-OJOG-426/2004, K-OJOG-491/2004)

People involved in the 2005 admission proceedings usually start calculating well in advance how they could get the best possible scores during the examinations.

The petitioner is taking baccalaureate and entrance examinations in 2005. Based on information from the website of the Ministry of Education he calculated that if he performs at 90% at standard level examinations the he will have 120 admission points.  He asked us whether he was interpreting the information correctly. We informed him that performing at 90% at standard level examinations would indeed result in maximum admission scores. The candidate performing at 90% at advanced level school-leaving examinations would also mean 120 points. With respect to conversion there is no difference between standard and advanced level school-leaving examinations. As stated by the website referred to by the petitioner, differentiation and the preferring of advanced level examinations is ensured by thy system of extra points.  A 90% performance calculates as an equal score in the case of both standard and advanced level examinations, however, applicants taking advanced level exams and performing at least at an intermediate level receive 7 extra points during the calculation of overall admission points. (K-OJOG-430/2004.)



MATTERS RELATING TO STUDIES AND EXAMINATIONS


Regarding the fulfilment of academic obligations in general we can say that higher education institutions and their students are primarily bound by the relevant provisions of the Higher Education Act. These regulations are supplemented or specified by the government decrees on the qualification requirements of individual degree programmes and degree programme groups. Higher education institutions create their own, internal regulations on several levels: at the all-institution-level and the faculty-level. These regulations contain lower level rules than statutes, yet they are of normative force. This means two things. 	Firstly, these regulations cannot contradict higher level statutory provisions; secondly however, if they were established in the framework of the appropriate procedure and in accordance with statutes, then they are binding for both the given institution and the students thereof. Therefore when we examined the procedure of a higher education institution, in addition to the statutes in almost all cases we also had to examine the internal norms of the given educational institution.

This year most of the complaints we received from the field of academic and examination affairs were in connection with foreign language examination requirements.

A university did not allow the complainant to take his final examinations as he did not have a foreign language examination certificate. We informed him that in accordance with Paragraph (7) of Article 95 of the Higher Education Act, the foreign language examination certificate is a condition of the issuing of the diploma. In light of this, therefore, the petitioner can take the final examination without the foreign language examination certificate; however he can only obtain his diploma after presenting this certificate. (K-OJOG-486/2004.)

The second-year students of a college found it offensive that the government decree specifying stricter foreign language examination certificate requirements was only published after application forms were submitted. In their petition they emphasised that in the absence if information regarding the decree they were unable to adequately consider all factors during application and that the decree did not allow sufficient time to prepare for the changing of the norms in contrast with Act XI of 1987 on Legislation.   In our reply, we told them that with respect to "sufficient time" Paragraph (3) of Article 12 of the Act on Legislation prevails, according to which the entering into force of a provision must be determined in such a way that there remains sufficient time to prepare for the application of said provision. In accordance with the practice of the Constitutional Court, this provision sets the following partial obligations for the legislators: the entering into force of a statute must be determined in such a way that there remains sufficient time to obtain and study the text of the statute, for executive bodies to prepare for the application of the statute; and for persons and bodies concerned to decide how to adapt to the provisions of said statute and to provide individual and material conditions necessary for voluntary adherence. With respect to the issue brought up by the complainants, these conditions stand. They had the opportunity to get information about the statute in time, and they had sufficient time to adapt. Previously in such cases we examined whether the legislator left an unrealistically short time for students to meet linguistic requirements, i.e. to obtain foreign language examination certificates. In similar cases we have consistently concluded that if students were already aware of the requirements at the beginning of their studies (which means they gad several years go prepare) then sufficient time was indeed available. (K-OJOG-330/2004.)


We were asked to help on several occasions by students whose disabilities made their higher education studies difficult.

A student came to our office whose problems with writing and learning have on several occasions obstructed him in obtaining the foreign language examination certificate necessary to acquire his diploma. We informed him that in accordance with Subsection bb) of Point b) of Article 10 of Decree No. 29/2002 (V. 17) OM of the Ministry of Education, students with dyslexia or dysgraphia, if due to their disability are unable to meet the written requirements of state-recognised Type “C” foreign language examinations, can be granted partial exemption from taking  Type “B” (written) foreign language examinations. The higher education institution regulates this in its institutional regulations.  At the same time we called the petitioner’s attention to the fact that the institution is entitled, but not required to provide this benefit to students. (K-OJOG-327/2004.)

A hearing impaired student requested information on the legal regulations regarding the foreign language examination requirements of college students. We informed him that in connection with his inquiry Decree No. 29/2002 (V. 17) of the Ministry of Education contains prevailing information. In accordance with Point b) of Article 8 of the Decree, severely hearing impaired (deaf) students can be granted exemption from learning foreign languages and foreign language examination requirements. Point c) of the same Decree states that students who have previously studied foreign languages, but who as a result of their disability are unable to meet the oral requirements of state-recognised Type “C” foreign language examinations can be granted exemption from taking Type “A” (oral) foreign language examinations. Regulations regarding the granting of exemptions, in accordance with the Decree of the Ministry of Education, must be regulated in the institutional regulations that provides equal opportunities to students with special needs. Based on the above, we recommended that the student inquire at his college about the regulations based on which the institution makes decisions on exemption from foreign language examinations in cases of hearing impaired students. We also drew his attention to the fact that if the higher education institution in question does not have such regulations, then he should make formal complaints with our office. (K-OJOG-720/2004.)

A student’s higher education studies were obstructed by calculation disorders. Decree No. 29/2002 (V. 17) of the Ministry of Education also contains prevailing information on the higher education studies of students with dyscalculia. In accordance with Point c) of Article 10 of the Decree, in cases of particularly severe dyscalculia students may be granted exemption from calculation tasks, or in the case of such students at examinations all aids previously used by the student during his or her studies shall be (e.g. tables, calculator, configurations, mechanic and manipulative tools). At the same time such students should primarily try to obtain the expert opinion establishing special needs, in order for the institution —based on its own decision—to provide the benefits set out in the Decree.  (K-OJOG-695/2004.)

As we have indicated in a previous report, in 2001 we conducted investigations in connection with the linguistic requirements for obtaining diplomas in cases of students with special needs.  What we determined at the time was that the Higher Education Act violates the provision of the Constitution that prohibits negative discrimination, when it prescribes equal linguistic requirements for college and university students who are healthy and who have sensory, speech or other disabilities.  (K-OJOG-198/2001.) As a result of our investigation, the Ministry of Education began a comprehensive review of the legal situation of students with special needs.

By way of the amendment of the Higher Education Act, as of 1 January 2002 the parliament authorised the Minister of Education to determine the conditions ensuring equal opportunities required for the pursuit of studies by students with special needs, with a particular view to entrance examination requirements, the fulfilment of the professional and practical requirements of training, and the establishment of an unobstructed environment. Based on this statutory authorisation, the Minister of Education adopted Decree No. 29/2002 (V.17) of the Ministry of Education on the regulation of special language requirements for students with special needs, which entered into force on 1 September 2002.

This decree was adopted nearly three years ago. We feel it is time to re-examine the results of this regulation. For this reason we have launched an examination into the current situation of students with special needs. During the procedure we plan to map out how the rights of those concerned are enforced in the current legal environment, whether higher education institutions fulfil the obligations set out by the statutes, and what the problems are which the current legislation is unable to handle. The examination will subject this sphere of higher education to a legal and sociological analysis. This examination is currently in progress. (K-OJOG-828/2004.)

The Higher Education Act assigns specific tasks of data protection and data handling to higher education institutions. At the same time the complaints received by our office show that universities and colleges are les than adequately informed about their obligations in the matter.

A student came to us because the college refused his request for a copy of his grade book. Pursuant to Act LXIII of 1992 on the Protection of Personal Data and the Disclosure of Data of Public Interest, the data contained in the grade book is considered personal data which can be associated with a particular natural person, i.e. the grade book owner, and conclusions can be drawn from the data, relating to the person concerned. In accordance with the Data Protection Act, the college that uses these data is data handling, and as such must fulfil certain obligations in connection with data handling. In accordance with Paragraph (1) of Article 12 of the Data Protection Act, at the request of the person concerned the data handler shall provide information on the data handled by it, on the purpose, legal basis and duration of data handling, the name and address of the data processor and its activities in connection with data handling. The data handler is required to, in the shortest time possible, but within maximum 30 days of the receipt of the request, give the requested information clearly, in writing. In accordance with this, pursuant to the provisions of the Data Protection Act, the complainant is entitled to request information contained in the grade book handled by the college, and the institution must comply within 30 days of the receipt of the request. (K-OJOG-605/2004.)




CHARGES AND FEES PAYABLE BY THE STUDENTS AND THE AVAILABLE FORMS OF SUPPORT


This year, once again we received numerous petitions in connection with fees and charges payable by students. Our staff often provided information over the phone to students inquiring about tuition fees and the payment of these fees.   The number and nature of cases show that students do not have sufficient information on the regulation of the fees and charges payable by them, and they do not receive this information from the higher education institution either. We can say that finding directions in the complex system of legal regulations regarding fees and charges is a difficult task for both students and the institutions.

In many cases the source of the problem was the unclear concept of training contributions and tuition fees. These terms are often misused by students and institutions. Pursuant to Paragraph (1) of Article 31 of the Higher Education Act, students participating in state-financed training programmes pay training contributions and other fees, while students participating in non-state-financed training programmes pay tuition fees and other fees. Naturally, only students in state-financed training programmes can be granted exemption from payment of training contributions. Besides the Higher Education Act, information and regulations regarding fees and contributions payable by students, as well as forms of support available to them are contained in Government Decree No. 51/2002 (III. 26.) on Fees and Contributions Payable by Students and the Forms of Support Available to them (hereinafter referred to as: Financing Decree).


State-Financed Training Programmes

Despite the fact that the Higher Education Act and the Financing Decree determine what fees higher education institutions are entitled to ask for in the case of students in state-financed training programmes,  in many cases universities and colleges have established new payment requirements and introduced payment solutions that are not in adherence of statutory provisions. We have launched an inquiry into the matter.

In 2004 the complainant was accepted to the technical training department of the faculty of technical engineering of the university. After this, in the information pamphlet on admission and signing up, the institution determined a fee of HUF 88 000 to be paid by the petitioner as “tuition fees” and “training fees”. As this act is contradictory to Article 18 of the Financing Decree, which regulates that students in state-financed training programmes are exempt from paying tuition fees, we have launched an inquiry into the matter.  At our request the dean of the university conducted an internal investigation. The results of this investigation determined that the faculty of technical engineering made an error, due to a faulty interpretation of the law,  in requiring that the petitioner pay the fee of HUF 88 000. The dean informed the faculty about the results of the investigation and requested that they act in accordance with statutory provisions. Since the dean has corrected this situation within his sphere of competence, we consider the matter closed. (K-OJOG-790/2004.)

We have had several higher education institutions come to us and request our opinion on how to avoid potential unlawful situations related to the introduction of various payment obligations.

The management of a higher education institution came to our office and asked for our opinion regarding whether the college can ask for compulsory fees from students for the use of multimedia language training software. Pursuant to Paragraph (2) of Article 21 of the Financing Decree, state higher education institutions can—beyond the fees determined in separate statutes and the government decree and with the approval of the student council—in the rules of operation and organisation, determine further fees for other services that are not related to fulfilment of obligations established in qualification requirements or educational requirements. The student is only required to pay the above fee, if he or she uses the service in question.  Beyond training contribution, tuition fees and other fees as determined by Paragraph (2) of Article 21 of the Financing Decree, no other payment requirements may be established for students. This means that if language education is compulsory for students as determined by the curriculum, then no fee can be charged for the use of the multimedia language training software. If language education is provided by the school as an extra-curricular activity, then pursuant to Paragraph (2) of Article 21 of the government decree students may be required to pay fees. At the same time, the prior approval of the student council is necessary in order to determine the fee. (K-OJOG-771/2004.)


Oftentimes, complainants are unable to correctly interpret statements and statutes regarding the free obtainment of the first degree. Even though the media likes to repeat that “one degree is free”, and that the relevant conditions will be implemented in the near future through the passing of the new higher education bill, this is not supported as yet by the current legislation. 

The complainant obtained his first degree in training where he paid tuition fees, and in his letter he asked us how he could take advantage of the benefit that allows the first degree to be obtained free of charge. We informed him that pursuant to Point d) of Article 124/E of the Higher Education Act, first training is the training aimed at the acquisition of the first university or college level qualification in undergraduate training, where the student is first admitted and where in accordance with the Higher Education Act starts a student status.  Paragraph (1) of Article 3 of Government Decree 80/2004 (IV. 19.) on the 2004 Financing of Higher Education Institutions Based on Training and Maintenance Capitation Grants establishes students learning in their first full time, night and correspondence undergraduate training as state-financed students. Based on the above statutes, there is no possibility for students to participate in higher education training free of charge after obtaining the first diploma. (K-OJOG-693/2004.)

A student inquired whether there is a possibility to continue his state-financed studies at another higher education institution, while continuing his present studies as a student paying tuition fees. We informed him that pursuant to Point d) of Article 124/E of the Higher Education Act, first training is the training aimed at the acquisition of the first university or college level qualification in undergraduate training, where the student is first admitted and where in accordance with the Higher Education Act starts a student status.  Paragraph (1) of Article 3 of Government Decree 80/2004 (IV. 19.) on the Financing of Higher Education Institutions Based on Training and Maintenance Capitation Grants establishes students learning in their first full time, night and correspondence undergraduate training as state-financed students. In the above student’s case the first training is his college training, therefore, he is only entitled to state-financed tuition and accompanying benefits during his studies at this institution.  (K-OJOG-630/2004.)


Obligation of and exemption from tuition fee payment

Year after year we receive many questions in connection with the possibilities to be granted exemption from paying tuition fees.

A complainant participating in training where he pays tuition fees protested that due to the statutory solution currently in effect, state-financed students are the primary beneficiaries of other forms of state support, while students paying tuition fees have no access to these benefits. We informed him that in accordance with current statutes students participating in fee-paying tuition are indeed not entitled to grants, because the various allowances are accessible only by students participating in state-financed education. It is our position that this situation is not in contrast with the provisions of the Constitution that prohibit negative discrimination, as through these allowances the state actually grants benefits to certain students. In accordance with the practice of the Constitutional Court, in cases of providing such benefits has great freedom of deliberation with respect to choosing the beneficiaries, provided this choice is not arbitrary. In the case of state-financed students and students paying tuition fees the differentiation is not arbitrary, because it is based on the sensible assumption that students paying tuition fees can afford to spend more on financing their studies. When applying to higher education institutions, applicants can choose which type of training they want to participate in, and by choosing fee-paying tuition they undertake the ensuing financial burdens (K-OJOG-745/2004.)

In his letter a complainant inquired whether the higher education institution has the right to obligate him to pay the full amount of tuition fees, if during the past terms he has been granted payment benefits. We have informed him that pursuant to Article 24 of the Financing Decree, the higher education institution is entitled to grant tuition fee payment benefits or exemption from tuition fee payment for the given term. This request must be resubmitted every term, and the institution makes a new decision with respect to every term. Based on the above the institution has acted within its rights by not awarding the payment benefit automatically. (K-OJOG-992/2004.)

During the previous year we have received numerous question regarding the tuition fee-payment requirements and related statutory benefits of parents receiving child care allowance and child care benefit. Paragraph (1) of Article 22 of the Financing Decree ensures that parents participating in fee-paying education are entitled to exemption from paying tuition fees, provided the student of the higher education institution receives child care allowance or child care benefits on the first day of the given term (educational period). In such cases the amount of tuition fee is disbursed to the higher education institution by the Ministry of Education in accordance with the Financing Decree. The benefits regarding exemption from paying tuition fees are ensured by the Financing Decree for state universities and colleges, as well as for non-state-financed higher education institutions (such as institutions maintained by foundations or institutions of military education) and institutions maintained by religious organisations, provided the colleges or universities in question enter into a separate agreement with the Ministry of Education. Annex 1 of the Higher Education Act lists the higher education institutions of the Republic of Hungary. Exemption from the payment of tuition fees can be requested in these institutions. In non-state-financed higher education institutions and institutions maintained by religious organisations, the exemption from the payment of tuition fees is enforced in accordance with the separate agreement entered into with the Ministry of Education. (K-OJOG-2/2004, K-OJOG-602/2004, K-OJOG-712/2004, K-OJOG-788/2004, K-OJOG-858/2004, K-OJOG-810/2004, K-OJOG-928/2004, K-OJOG-929/2004)


The first time our office took a stand regarding the changing of majors during the first undergraduate course was in 2001, then in 2002 Act XCI of 2001 on the Amendment of the Higher Education Act entered into force and made the options regarding the changing of majors and the content of State-financed Training Programme very clear. At the same time, in 2004 we received several complaints which show that students are not aware of the consequences and financial burdens of the changing of majors. We have also had several cases where higher education institutions failed to explain the new tuition fee payment requirements imposed on students, and they had to receive information on the legal background in connection with this from us.

Pursuant to current regulations, in accordance with Paragraph (6) of Article 19 of the Financing Decree and Point d) of Article 124/E of the Higher Education Act, students who have previously participated in  State-financed Training Programme, then terminated said training and within the framework of a new admission procedure are continuing their studies as once again as state-financed students, cyan only be financed by the state in this new training until th4e number of state-financed terms does not exceed the education period specified in the qualification requirements of the new training.

The legal institution created through the above provision is the institution of the changing of majors in higher education. In accordance with the above, if a student has begun studies at a certain major of a higher education institution, but terminates his student status there and after taking new entrance examinations continues studies at another higher education institution, he can only participate in State-financed Training Programme in accordance with the above and is required to pay tuition fees after the period specified above ends. The decree does not grant exemption from this regulation. At the same time the higher education institution is entitled to grant full or partial exemption from paying tuition fees. The institution is also entitled to receive students from fee-paying training to fill vacant state-financed places. The higher education institution regulates the above in its regulations. [K-OJOG-484/2004, K- OJOG-547/2004, K-OJOG-718/2004, K-OJOG-826/2004, K-OJOG-861/2004, K-OJOG-948/2004]

Benefits and Allowances

Higher education studies are usually accompanied by financial burdens which the state attempts to relieve through providing various financial benefits.  Despite the fact that the basic questions regarding the awarding of these benefits are regulated by the statutes, students are still usually very sensitive to the decisions made by higher education institutions. We have received numerous complaints protesting the proceedings of higher education institution in connection with requests for housing aid. Pursuant to Point b) of Paragraph (1) of Article 6 of the Financing Decree, housing aid disbursed in cash is one of the legal titles of the utilisation of appropriated student aids, the utilisation of which, must be regulated in the rules of operation and organization of the higher education institution within the framework of the Act on the State Budget. In accordance with Paragraph (1) of Article 8 of the Financing Decree, housing aid can be requested on the basis of the social status of the student and the application submitted by him/her.  The conditions and terms of submitting applications and awarding the aid must also be specified in the rules of operation and organization of the higher education institution. When awarding housing aids the following must be taken into account: the number of people living in one household, the financial standing of these people, the distance between the place of residence and the place of education. (K-OJOG-727/2004, K-OJOG-453/2004)

Another issue that makes the financing of studies difficult is when higher education institutions revoke students' right to student cards and accompanying benefits. 

A petitioner’s child was informed by his college that he is to hand in his student card despite the fact that he has not yet obtained his final certificate. We have informed the petitioner that in accordance with current statutes and in contrast with the college decision his child is still entitled to use the student card. Pursuant to Paragraph (1) of Article 29 of the Higher Education Act, student cards are documents attesting to the existence of student status. Pursuant to Paragraph (1) of Article 27 of the Act, student status lasts until the day of entering into force of the decision determining deletion from the student register, or the last day of the first final examination period following the obtaining of the final certificate in the given year. (K-OJOG-919/2004.)



European Union Related Affairs

Our country’s accession to the European Union carries numerous advantages for students in higher education, but at the same time there are also chances for misunderstanding with respect to taking advantage of certain national higher education benefits.

A complainant came to us protesting the decisions of the Ministry of Education and a Hungarian university, in which the above institutions rejected his daughter’s request—who receives child care allowance—for exemption from paying tuition fees. The terms of disbursement of the pregnancy/childbirth benefit that has been determined as an exemption requirement by the Financing Decree is regulated by Article 40 of Act LXXXIII of 1997 on Compulsory Health Insurance.  The scope of the Act is ensured in the Hungarian social security system and on the basis of this extends to persons entitled to health insurance services. On the basis of the above we have determined that persons receiving child care allowance from and regulated by the Austrian state and health insurance system, are not covered by the scope of this Act and as such cannot be granted exemption from paying tuition fees. (K-OJOG-977/2004.)

In his petition a complainant protested and found it discriminative that as a German citizen with a Hungarian residence permit he does not receive a Hungarian student card despite having student status with a non-Hungarian higher education institution. It is our position that the provisions of Government Decree No. 30/1999 (II.  15.) on student cards do not violate the constitutional requirements prohibiting discrimination. In accordance with the practice of the Constitutional Court, in case of ensuring benefits has great freedom of deliberation with respect to choosing beneficiaries.  If the choosing of beneficiaries was arbitrary then it would constitute a violation of constitutional requirements prohibiting discrimination. In this case it is not arbitrary, as the basis of differentiation is the sensible assumption that the state wishes to support its own citizens by ensuring the primarily financial benefits that can be accessed by a student card. (K-OJOG-706/2004.)

Our office received a request for information regarding the further training and higher education of a German citizen In Hungary. In our reply, we called attention to the regulation according to which the state-financed students of Hungarian higher education institutions can be Hungarian citizens. At the same time a German citizenship does not necessarily exclude the petitioner from state-financed higher education studies provided he has also retained his Hungarian citizenship, because in this case he would be subject to the same regulations and benefits as other student who are Hungarian citizens. Pursuant to Point a) of Paragraph 16 of Article 83, citizens of the countries of the European Economic Area can be admitted to Hungarian higher education institutions under the same conditions as Hungarian citizens. Pursuant to Paragraph (4) of Article 14/A of Government Decree 157/2001 (IX. 12.) on certain issues of the higher education studies of foreigners in Hungary and of Hungarian citizens abroad, students who are citizens of the member states of the European Economic Area are entitled to have student cards and are entitled to take advantage of its benefits. Students of Category F—like German citizens—are entitled, to the same extent as Hungarian students, to educational scholarships and other benefits that are determined by the higher education institution strictly based on educational results connected to the fulfilment of the educational requirements. (K-OJOG-362/2004.)

A college student with a permit to reside in Hungary inquired whether he is eligible to participate in State-financed Training Programme. Pursuant to Point d) of Paragraph (2) of Article 3 of Government Decree 80/2004 (IV. 19.) on the 2004 Financing of Higher Education Institutions Based on Training and Maintenance Capitation Grants, students with foreign citizenship who are subject to the same treatment as students with Hungarian nationality shall be considered state-financed students of higher education institutions. Pursuant to Government Decree 157/2001 (IX. 12.) foreign students with Hungarian residence permits shall be considered state-financed students. Paragraph (3) of Article 14 of the above Decree states that immigrants and foreigners with a residence permit shall be considered as having the same legal status as Hungarian citizens as of the date of issue of the Hungarian identification card or residence permit. (K-OJOG-621/2004.)




