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INTRODUCTION




A great many people spend a great deal of time together in the various institutions of education. Situations like these are intrinsically prone to conflicts. A handsome majority of these are quickly and lawfully resolved by the persons concerned. However, more and more people feel that these conflicts have legal aspects, that is, the answer should be sought in the rules of law. This is very often not at all simple. Local and central rules are at times fairly diffuse and complicated; they change often and are not easy to access. To answer a question it is not always enough only to know the rules relevant to education: school and university relations involve a number of other fields of the law.
It happens ever more often that people ask us for information for them to reach a better understanding of their situation. They do not request any investigation yet, they do not yet know whether their rights have been violated; they would only like to see clearly beforehand. The educational participants want to make responsible decisions and to do so they need information: they want to know if it is lawful to use corporal punishment as a disciplinary action at school; whether the picture taken of the physical education class can be published on the school homepage; if it qualifies as a free assembly of students if the demonstration is organised by the school; if the teacher has competence to investigate in the case of theft at school; whether a kindergarten teacher is required to take special care of the child who suffers from diabetes; if students can request a copy of their test paper; whether it is the school’s obligation to help a student who is a private student for reasons of disease prepare for his or her exams; if any fee can be charged for outdoor environmental education; if state-financed students can on any grounds be requested to pay a fee; and if students with dyslexia can be required to take a language examination for the award of their diploma.
There are ever more people thinking that legislative rules should serve as a point of reference which is equally binding to all, so that in the event of dispute it is not taste, morality, power relations, origin or social status that determine who is right. Furnished with the necessary information, people can decide if they wish to request assistance for the protection of their rights. This undoubtedly demands some sort of civil courage, as without it, there is no effective legal aid. Those who are not familiar with the rules relevant to them, or even those being informed of such rules but reluctant to take action against the infringement are all bound to lose. In publishing this report our primary goal is that by acquainting the public with the cases presented herein, there be less of us who lose.
Lawful solutions benefit us all!
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As the Commissioner for Educational Rights it is my obligation to give an account on my activity every year. I find it important to publish this report so that the public is informed about the complaints we received, our investigations and our achievements and failures. Our Office started operation on 1 December 1999 and our seventh report covers our activities during the period from 1 January 2005 to 31 December 2005.





























INDIVIDUAL AREAS OF EDUCATION



PUBLIC EDUCATION



ENFORCEMENT OF PERSONAL FREEDOMS


The branch of human rights and freedoms has historically evolved in a move to ban state intervention and as the legal means of curbing state power in law. Later on the state has taken steps to protect the rights and freedoms of citizens also against other entities. Generally, the following fundamental rights are customarily recognised as human rights and freedoms:
	the right to life and to human dignity, the right to self-determination, the right to physical integrity;

the right to personal liberty, the protection of privacy;
the right to freedom of movement;
the protection of personality rights, personal rights, the protection of honour, the protection of personal data;
the right to ownership.
In this chapter of our report we shall present how these rights were enforced in public education by acquainting you with the cases we dealt with in 2005.
Our office receives a vast number of complaints in which the educational participants request our assistance with the cases of corporal punishment at school. Some are even uncertain whether corporal punishment is indeed an unlawful disciplinary action. We had a parent asking if in such a case it was possible to take or worth taking action against the teacher inflicting corporal punishment, since the victim of corporal punishment, that is the child, is already in a defenceless situation at school (K-OJOG-1330/2005.). Then there was a parent who contacted us to learn about the position our Office had adopted on the issue of corporal punishment (K-OJOG-619/2005.).
According to the position consistently maintained by the Commissioner for Educational Rights, physical abuse is the most serious infringement of rights that can occur in an educational institution. We find it important to stress that the right to human dignity is the fundamental constitutional right of everyone, including all educational participants, giving rise, among others, to the prohibition of physical or psychological abuse against students and the infliction of humiliating punishment on them. All educational participants are entitled to the right to human dignity regardless of their age.
According to Article 10 (2) of the Act on Public Education the personality, human dignity and the rights of children and students shall be respected and they shall be protected from physical and psychological violence. Children and students may not be subjected to corporal punishment, cruel, inhuman, and humiliating punishment or treatment. 
Teachers may not deprive students of their human, civil, children’s and students’ rights, as these rights are not subject to any pedagogical deliberation. Neither are these rights dependent on whether students meet their obligations at school; in other words, the fundamental rights of students may not be associated with the fulfilment of the students’ obligations.
In their declarations, the heads of institutions have often argued that in order to be able to progress in the class and to maintain order at school teachers have at times no other means but corporal punishment against overly disobedient students. When a student disturbs the class with his or her undisciplined behaviour, the teacher takes disciplinary action for good cause. However, teachers may not use any unlawful means to maintain discipline. In their educational and teaching activities, teachers are free to decide what teaching methods they choose to use for maintaining discipline, but their choice is restricted by the law: they must not take disciplinary measures that infringe the most fundamental rights of students, i.e. the right to human dignity and physical integrity.
If the occurrence of corporal punishment is established in the course of our inquiry, we are of the view that the student’s right to human dignity has been infringed. Therefore, in all such cases, we send an initiative to the head of the institution, in which we request him or her to act in his or her competence as the principal and take the necessary measures to ensure that in the future teachers take only such disciplinary actions against students as are allowed by the law, to prevent the infringement of students’ human rights and right to human dignity at school.

A grandmother representing her grandchild turned to our Office complaining that one of her grandchild’s teachers had slapped the child across the face and pulled the child’s hair. The petitioner also stated that she had contacted the head of the institution to settle this issue, who in response instructed the afternoon class teacher to discontinue checking the homework of the petitioner’s grandchild during the classes. The grandparent claimed that the head of the institution was of no help to her in investigating the physical abuse her grandchild had suffered.
In his declaration, the head of the institution stated that the grandmother complained to him about the child having been hit by the afternoon class teacher. The head of the institution replied to the grandparent requesting her to file a complaint in writing. According to the head of the institution, despite the fact that the grandmother had not submitted her complaint in writing, the head of the institution assigned an investigating officer to examine the case of the corporal punishment, and subsequently sent the officer’s report to our Office, in which it was verified that the teacher had used corporal punishment. The head of the institution reported that in consequence of the above, he imposed the disciplinary sanction of censure on the teacher.
In our inquiry, we concluded that the head of the institution had in his competence investigated the corporal punishment and had taken a disciplinary measure against the teacher. To avoid the occurrence of similar cases in the future, we have nonetheless initiated in line with the above that the head of the institution act in his competence as the principal and take the necessary measures to ensure that in the future teachers take only such disciplinary actions against students as are allowed by the law, to prevent the infringement of students’ human rights and right to human dignity at school. The principal of the school accepted our initiative. (K-OJOG-509/2005.)

A parent contacted us claiming that a teacher slapped several students, including the petitioner’s child, across the face in the school lavatory. In her declaration on the matter, the head of the institution acknowledged that the child had indeed been hit by the teacher. The principal informed our Office that she acted in accordance with the provisions of the Act on the legal status of public employees and as a disciplinary measure taken against the teacher in proportion to the offence, she prolonged by one year the teacher’s waiting period for promotion. Having regard to the above, we again addressed an initiative to the principal of the school requesting her to act in her competence as the principal and take the necessary measures to ensure that in the future teachers take only such disciplinary actions against students as are allowed by the law, to prevent the infringement of students’ human rights and right to human dignity at school. (K-OJOG-233/2005.)

Our experiences confirm that the abuse of their children is rather frustrating for parents, and even the most prudent procedure applied by the head of institution leaves them in doubt as to whether the problem has been satisfactorily settled. Our inquiries reveal that in general the heads of institutions themselves regard corporal punishment as a very serious infringement, and in the event that they learn that such a case has occurred at school, they do their best to resolve the problem and to call the abusing teacher to account. By applying corporal punishment the teacher not only infringes the rights of the student, but also commits a serious disciplinary offence in the case of which the employer is required to launch a disciplinary proceeding within the meaning of Act XXXIII of 1992 on the legal status of public employees. Moreover, in one of its resolutions the Supreme Court declared that teachers may not apply corporal punishment vis á vis children taught or supervised by them. If it does happen, the disciplinary offence committed by the teacher is so grave that even the most serious disciplinary penalty may be proportionate (BH 1998. 53.).

A parent turned to us with the complaint that the head teacher hit his child four times in the class. The petitioner stated that the school did not provide a satisfactory solution to the problem, and that the maintainer failed to lend them assistance. The documents sent to our Office by the head of the institution proved that the head teacher had indeed hit the child of the petitioner. The teacher explained her action by saying that the student behaved in an undisciplined manner during the class. The principal launched disciplinary proceedings in the case as a result of which the teacher was given a warning as a disciplinary sanction. The documents also attested that the head of the institution informed the petitioner that an inquiry was conducted and that the teacher regretted what she had done and then apologised to the parent and the student. Furthermore, the head of the institution assured the parent that no similar case would occur in the future. The head of the institution also informed us that the parent did not accept the above procedure and transferred his child to another school. The Commissioner for Educational Rights has no competence with regard to employers’ decisions in matters of disciplinary sanction, and therefore apart from calling the attention of the heads of institutions to the relevant statutory provisions, we are not authorised to launch disciplinary proceedings or to challenge employers’ decisions of this kind.
Having regard to the above, we presented an initiative to the principal of the school requesting him to act in his competence as the principal and take the necessary measures to ensure that in the future teachers take only such disciplinary actions against students as are allowed by the law, to prevent the infringement of students’ human rights and right to human dignity at school. (K-OJOG-108/2005.)

Within the scope of their duty to supervise children and students, teachers are also required to ensure that students suffer no harm at school. In this context teachers must prevent the violation of rights and accidents, and identify in time the sources of danger that may jeopardise the health or physical integrity of students. Arising from their statutory obligation to supervise students, teachers shall prevent any conflict that could lead to the physical abuse of students.

Several parents requested our help with the following issue. One day, when at 4:30 p.m. they went to pick up their children from school, they were informed that during that day the students were abused in the school by the father of one of their class mates. The man had been shouting at them, used obscene words, pulled their ears and hair, and threatened them. The parents found it injurious that the man who had committed the abuse could go up to the classroom despite the fact that, as was known to the parents, this was prohibited by the local policy of the school. The parents further objected to the fact that the school had subsequently failed to notify them of the incident. They also expressed their disapproval of the school not having requested assistance from the police.
In his declaration, the principal of the school informed us that the incident happened in the morning, and that it would have been the school receptionist’s duty to stop the parent, but as the receptionist is a woman, she was unable to hold up an outraged man. The teachers on duty did not notice the parent sneaking in, they were at the time not on the corridor where the incident took place; they only arrived there after they had been notified by the students and called on the parent to leave. The head of the institution informed us that they did not launch any official proceedings on the grounds that the incident was only witnessed by minors, and there were no adults around to see the abuse. He believed that the case was not that significant so as to notify the parents immediately, he wished to inform the parents the next day, who had nevertheless learned about the case earlier from their children and the deputy principal who was just about to leave. Finally, the principal also told us that the school made a decision afterwards, according to which the parent in question may accompany his child no further than the school gate, and may not enter the school. The parent also approved of the decision.
In this case first we examined the fulfilment of the institution’s obligation to supervise students. Pursuant to Article 41 (5) of the Act on Public Education, the education and teaching institution shall make sure that children and students in its care are under supervision, the conditions of education and teaching are healthy and safe, that reasons of accidents of students and children are discovered and eliminated, and that children and students are put under regular medical examination. The ‘definitions’ section of this Act includes the definition of ‘supervision’. ‘Supervision’ is defined as the protection of the physical and moral integrity of children and students during the time elapsing between entering the institution and leaving it lawfully, as well as during the time of extra mural classes and programs which are compulsory as part of the teaching program. Students must be protected from all circumstances that may endanger their health and safety. As part of this obligation, teachers must endeavour to prevent the violation of rights and accidents, and identify in time the sources of danger that may jeopardise the health or physical integrity of students. In consequence of their statutory obligation to supervise students, teachers shall do their best to prevent any conflict that could result in the physical abuse of students. In all such cases teachers’ failure to act and their responsibility must be investigated. Since the teachers were not there when the incident happened, they could not prevent the conflict. Considering the above, we concluded that leaving the students unattended constituted an infringement.
Second, we examined whether the necessary information had been imparted. The right to information appears in the Public Education Act as a general principle among the rights of the individual educational participants, and has a guarantee function. According to the provisions of Article 14 (1) (b) of the same Act parents have the right especially to regularly receive detailed and proper information on their children’s development, conduct, and school results. Consequently, parents should be informed on any other circumstances that concern the students, provided that such information does not endanger the students or put them at a disadvantage. As the parents were informed in the afternoon on the same day – although not in a planned manner but as a result of their accidental encounter with the deputy principal – we did not take an initiative in this matter.
In the light of the above, we presented an initiative to the head of the institution, in which we proposed that in the future the school should fully observe the statutory obligation to supervise the students. The head of the institution accepted our initiative. (K-OJOG-302/2005.)

Taking care of children and students with health problems in kindergarten and at school can impose extra tasks on teachers which they are liable to perform in order to preserve the health of children. According to Article 10 (1) of the Act on Public Education, children and students shall have the right to receive education under safe and healthy conditions at an institution of education and teaching. This is the first right of children and students the Act on Public Education stipulates. Based on Article 41 (5) of the same Act, the education and teaching institution shall make sure that children and students in its care are under supervision, and that the conditions of education and teaching are healthy and safe. Respecting and protecting children’s rights is more than simply not violating such rights, it also means that the conditions for the enforcement of their rights are ensured.

Pursuant to Article 6 (2) of the UN Convention on the Rights of the Child States Parties shall ensure to the maximum extent possible the survival and development of the child. Article 18 (3) provides that States Parties shall take all appropriate measures to ensure that children of working parents have the right to benefit from child-care services and facilities for which they are eligible. The Convention particularly stresses that a mentally or physically disabled child should enjoy a full and decent life, in conditions which ensure dignity, promote self-reliance and facilitate the child’s active participation in the community.

In her letter, a kindergarten teacher requested information on whether she has an obligation to attend to the tasks that the everyday care of a kindergarten pupil suffering from diabetes entail. Besides the above requirement, we called her attention to the fact that for the development of the child and for the child’s education to be conducive to his proper social integration, it is extremely important to acquaint children at a very early age with community life, customs, tolerance, and the rules of behaviour. Having a child with diabetes in kindergarten perhaps also benefits his healthy peers as they can experience first-hand that although in certain things their peer demands closer attention (he has meals at other times than the others, his blood sugar levels must be measured), but on the other hand he immerses himself in playing as much as they do, he is interested in the same things as the others. Although he has to live with this disease, nonetheless, this does not restrict him in enjoying a full life similarly to his peers. (K-OJOG-381/2005.)

Over the past few years too, we received many petitions concerning the look, the clothing and the hairdo of students. Several questions sent by students, parents and teachers also focused on this issue. That this problem is indeed an important one is confirmed by the fact that a head of institution also contacted us requesting our help in ensuring that the house rules of the school he was heading would contain provisions that are compliant with the laws (K-OJOG-1261/2005.). We have adopted the following position in respect of this problem. Clothing and the choice of one’s look constitutes humans’ right to self-determination. This right is a fundamental right guaranteed in the Constitution, and belongs to the scope of freedoms. It is also referred to as a general personality right due to its function as the ‘parent right’ of other fundamental rights, the existence of several of which can be derived from this right. In essence, it guarantees the free development and expression of human personality, in particular vis á vis the state or the bodies and authorities acting on its behalf. That is why it is called freedom.
The general personality right is a fundamental right of all people. Everyone, and thus not only adults, but children and, in the context of education, teachers and students are also entitled to this right. At the same time, as is the case with most of the fundamental rights, it is not unrestricted. Within the meaning of Article 8 (2) of the Constitution, in the Republic of Hungary the rules applying to fundamental rights and obligations are established in law. Accordingly, any restriction of a fundamental right must be stipulated in law.
In consequence of the above, every human can freely shape their appearance within certain limits. One such limit is for example the provision of criminal law which prohibits any appearance that arouses indignation and fear in others and stipulates that such appearance should be sanctioned. General statutory provisions that are binding to all should evidently be applied to educational participants as well. However, the relations in a community as special as that of a public education institution are governed by Act LXXIX of 1993 on Public Education. This Act sets out the majority of the rules that concern the restriction of fundamental rights at school. There are several provisions related to the clothing of students in the Public Education Act. These are based on the requirement that public educational institutions must ensure that minor students are supervised and as part of this obligation they must protect their physical integrity, health, and must safeguard their values and protect their moral integrity. As a result the school’s code of clothing can only serve this particular purpose, or else they unduly curtail students’ right to self-determination without the authorisation of law. The essence of personal freedoms is exactly that these can be freely exercised as long as they are not restricted by law. Any such restriction, on the other hand, as stipulated in the aforementioned constitutional provision, shall be laid down in law, that is, the internal standards of the school (teaching program, school house rules) can only explicate and specify the legislative restriction but may not introduce new grounds for it.
Thus the school’s code of clothing that aims to protect the physical integrity of students is compliant with the law. The rule that certain pieces of jewellery should not be worn during physical education classes as these may cause accidents is such a code, as is the provision that protective clothing must be put on in workshop classes. (It should be noted that in vocational schools ensuring compliance with work safety rules and sanitary regulations is obviously a lawful measure as these must be observed not only by the students but also by everyone engaged in that type of activity.) Regulations not necessarily aiming at the protection of physical integrity but rather that of the clothes of students are also regarded as lawful, and these are very often inseparable from accident prevention regulations.
However, a policy that specifies certain rules for clothing only for the sake of the ‘standardisation’ of students is unlawful as there is no statutory objective stipulating such requirement. Similarly, it is also unlawful for clothing codes to have an implicit disciplinary objective. Public education institutions must apply other means for maintaining discipline, for that matter, these are also listed in the Public Education Act.

A parent contacted us asking for our position because she found it injurious that her child had to wear a school cloak at school. Pursuant to the above line of argument, we informed the parent that on the basis of what she had written we suspected that the school her child attends had unlawfully made the wearing of cloaks compulsory. The use of school cloaks is not in compliance with the principles outlined above, and there is no sensible reason that could justify the use of cloaks during ordinary classes held in a classroom. (K-OJOG-887/2005.)

A petitioner asked for information about the compulsory rules concerning the clothes students should wear in physical education classes. In addition to informing her of our position we detailed above, we also called the petitioner’s attention to the following. Article 19 (2) of Act LXXIX of 1993 on Public Education states that, without specifying the quality, type and price, teachers may request students to obtain clothing or other equipment which are indispensable for participation in the class they hold or for the acquisition of the subject matter of instruction, and are regularly and simultaneously used by all students in the class. The law stipulates that teachers may determine the equipment without specifying its quality, type and price. In view of the above, our position is that defining the sort of clothing students must wear in physical education classes does not constitute an unlawful restriction of freedoms. Specifying a particular colour for the clothing however, is not an indispensable condition for class attendance or one that cannot be substituted. (K-OJOG-1229/2005.)

A parent contacted us with the following complaint. As her child’s natural blonde hair started to darken at the roots, in view of her participation in preparatory classes for secondary school, last year September she dyed her hair to get a single colour. To adjust the change in hair colour that occurred due to hair washes, the parent dyed the child’s hair again in December. The petitioner told us that as a consequence, her child received a warning from the principal. According to the parent the school house rules state that it is prohibited for students to dye their hair, to paint their nails and to wear provoking clothes. 
In his declaration the head of the institution claimed that when the school house rules were adopted each parent consented to its provisions by signing it. The student received a warning from the principal for having violated the school house rules. During his discussion with the mother the principal learned that the parent dyed the child’s hair against her will. The head of the institution also informed us that the student’s conduct was marked exemplary at the end of the first term, and her warning was in fact neutralised by a former recognition from the principal.
Within the meaning of Article 40 (7) of the Act on Public Education the regulations for the school shall lay down the rules relating to the exercise of the rights and the fulfilment of the duties of students, the working order of the school, the rules relating to classroom and extracurricular activities and the use of school premises or territories belonging to the school. The school house rules can thus include a chapter on the obligation of students. The provisions of this chapter can, however, only further detail the obligations stipulated by law, and can determine the manner in which these are to be met. The school house rules may not impose any further obligations on students other than those laid down in law. In our view there is no rational reason for stipulating in the school house rules that every student should keep their original hair colour. There are no activities in school education which would be adversely affected by the fact that participating students do not have their original hair colour.
Under the authorisation of the Public Education Act, the rules of the school house rules are binding; breaching these will result in adverse consequences for those to whom these apply. However, according to our position, non-compliance with aesthetic requirements and expectations in terms of taste cannot produce adverse consequences: disciplinary measures or in more serious cases disciplinary sanction.
We are of the view that the school may not intervene in issues that concern the wear of students as this would mean limiting students’ personal rights. Therefore the school house rules cannot lawfully require students not to have dyed hair. As part of their educational activity, teachers may certainly express their disapproval of the matter and attempt to convince the students not to do so, but they may not force the students or influence them through prospective sanctions in this respect.
On the basis of the aforementioned facts, we concluded that the educational rights were infringed by the provision in the school house rules which state that all students shall keep their original hair colour, even if this provision was agreed by the parents when they signed the house rules.
Considering the above, we presented an initiative to the principal of the school requesting him to act in his competence as the head of the institution and take the necessary measures to ensure that the school house rules do not contain provisions that impose such obligations on the students in respect of clothing as restrict their personal rights. We also initiated that the warning of the principal given to the child of the petitioner on grounds of her failure to observe the unlawful provision of the school house rules be annulled. The head of the institution accepted our initiative. (K-OJOG-28/2005.)

We have mentioned earlier that educational institutions must ensure that minor students are supervised and as part of this obligation they must protect their physical integrity, health, and must safeguard their values and protect their moral integrity. Nevertheless, this does not mean that if an offence or, for that matter, criminal act takes place at school the teacher would be entitled to go through the clothes or search the bags of the students. The right to privacy is a basic human right. Even if there is reasonable suspicion that a student has committed an offence or criminal act, this right may not be suspended, and only the authorities authorised thereto by the law may search the personal belongings of a student and, furthermore, they may only do so subject to the relevant procedural rules that serve as a guarantee. As a disciplinary authority, the persons mandated by the school may perform the actions listed in the Public Education Act (for example, private or joint hearing, negotiations, obtaining and assessing the means of evidence in cooperation with the student) in order to establish the facts, but even then teachers would not be entitled to go through the clothes and the bags of a student. There are only a few exceptional cases governed by law (e.g. self-defence, emergency) where the rights of students can be temporarily restricted to a proportionate and the necessary extent if another person, his or her property or the public interest is harmed or is in imminent danger.

A petitioner asked our Office whether the deputy principal was entitled to search the clothes and the bags of students in the case of lost valuables.
We informed the petitioner that in our view only the bodies specified in law may search the students in accordance with the procedure defined by law. The petitioner told us that students’ pockets and bags were searched because a mobile phone was lost. We informed him that in such a case the deputy principal can initiate the appropriate – disciplinary, infringement or penal – proceedings whereby the bodies authorised thereto by law may take the relevant measures. (K-OJOG-99/2005.)

A re-occurring and important problem in the everyday life of schools is what to do when a student causes damage to the school.

A student lost the school’s digital camera when they were on a school excursion. The school ordered the legal representative of the student to pay HUF 26,500 for damages, and the legal representative paid the said amount. Our Office was contacted by the maintainer of the school requesting our opinion about students’ liability for damages in the case of intentional or negligent tort and in what procedure the school can enforce a damage claim against the student or his or her legal representative. The maintainer also inquired whether, in addition to the provisions laid down by law and decree, it was necessary to institute local regulations with regard to the rules of procedure in order to establish the liability for damages. We informed the maintainer that pursuant to Article 77 (1) of the Public Education Act, a student shall be responsible for any damage he or she has caused in breaking the law to the education and teaching institution or to the organizer of practical training in connection with the pursuit of his or her studies under the stipulations of the Civil Code of the Republic of Hungary. According to Paragraph (2) in the case defined in Paragraph (1) the extent of damages may not exceed 
a) fifty percent of the lowest wage, its monthly sum being established in accordance with the regulations in effect on the day of causing the damage, in case the damage was caused out of negligence,
b) the value of the damage in maximum the sum of the lowest wage of five months, the monthly sum being established in accordance with the regulations in effect on the day of causing the damage, in case the damage was caused intentionally, if the student is incompetent or has limited legal capacity.
In the present case the damage was obviously caused due to negligence (according to the maintainer the student had lost the camera), and the compulsory minimum wage in 2004 equalled HUF 53,000 as defined in Article 2 (2) of Government Decree 210/2003 (XII.10.) on the Establishment of the Compulsory Minimum Wage, that is, the maximum amount for which the student could be held liable indeed amounted to HUF 26,500. Liability for damages is otherwise governed by the general rules of civil law (and of civil proceedings), and no special regulation is required to deal with such matters. In our case, as the student admitted that he had caused damage, there was no need for further procedures and the student could directly indemnify the injured party. If this had not been the case, the institution could have enforced its claims in a civil suit (depending on the value of the claim, through a payment warrant), i.e., it would have had to prove in court that the damage had been caused, the identity of the person who caused it, the extent of the damage, etc. (K-OJOG-466/2005.)

Another frequent issue is the liability for the damage the student sustains at school. This problem is usually associated with the things students take to school.

A parent turned to our Office because she found the procedure her daughter’s school conducted injurious. The school requested the parents, including the petitioner, to sign a declaration. In this declaration, the parents were to agree that their children would go to school by bicycle and that the school would not assume liability for any damages to the bicycles parked in the school courtyard. Students whose parents did not sign the declaration could not store their bicycles in the courtyard of the school. This was the case with the child of the petitioner.
We requested the head of the institution to make a declaration on the matter, in which he confirmed the above facts.
According to the provisions set forth under the title ‘Special Types of Deposit’ (Art. 471) of the Civil Code the regulations governing hotel liability shall be applied to the liability of baths, cafés, restaurants, theatres and similar establishments as well as cloak room operators, with the difference that the liability of the enterprise shall apply only to the things that are usually taken to such establishments by their visitors. According to judicial practice, schools qualify as ‘similar establishments’. Consequently, the liability of schools does not cover things that are usually not taken to school, and a bicycle is such thing.
Pursuant to Article 77 (3) of the Public Education Act, if a student suffers damages in connection with his or her student status, the school shall be totally liable regardless of culpability. As regards compensation, the stipulations of the Civil Code of the of the Republic of Hungary shall be applied with the difference that the education and teaching institution or the organiser of practical training shall be exempt from their liability only if they can prove that the damage was the result of an unavoidable cause outside the scope of influence. No damages have to be paid if the damage has been caused by the unpreventable conduct of the person suffering the damage. Moreover, a school can cause damage in connection with student status only to things that are indispensable for the exercise of the rights or the fulfilment of the obligations that stem from student status, and hence not to bicycles.
In our view, as the bicycle is not a thing usually taken to school, nor is it indispensable for the exercise of the rights or fulfilment of the obligations that arise from student status, any special liability of the school for damages caused to bicycles is precluded by the law. Therefore, it is unnecessary to get the parents sign the aforementioned declaration; this may only serve as a tool for informing the parents about the legal context.
Consequently, the school may not refuse to let those students keep their bicycles in the school courtyard whose parents did not sign the declaration as this would discriminate these students against those peers whose parents had signed the declaration. Based on the above, signing the declaration has no legal effect whatsoever and therefore it cannot give rise to any potential discrimination.
Having regard to the above and because in this case the infringement of educational rights could be established, we sent an initiative to the head of the institution requesting him to eliminate the infringing condition. The principal of the school accepted the initiative and stated that in the future they would not ask parents to make a declaration on bicycles, but instead they would inform them in writing about the relevant statutory provisions. (K-OJOG-63/2005.)

Several institutions are still struggling with the issue of how to institute lawful local rules for the use of mobile phones by students.

A deputy principal inquired at our Office whether the provisions of their school house rules concerning the use of mobile phones by students were lawful.
Under Point i) of Paragraph (2) of Article 4 of Decree No 11/1994 Of the Ministry of Culture and Public Education on the operation of educational and teaching institutions, schools shall specify in their rules of operation and organisation, among others, the forms of disciplinary measures and the principles of their application. Based on the above provision, the rule of the school house rules according to which – with a view to maintaining order during the classes – mobile phones may only be used in the breaks between classes is acceptable. Mobile phones should not disrupt discipline during instruction, therefore it is a just requirement that these should be kept in a state so that teachers and students are not interrupted in their work. However, this does not necessarily mean that the apparatus must be switched off once the class bell has sounded. Requiring that mobile phones be set to silent mode is also a sufficient measure to ensure that the class is not disturbed and students can benefit from the advantages of silent mode, for example they can check after the class whether they received any calls during the class. At the request of the principal, we also examined that provision of the school house rules which states that mobile phones confiscated by the teacher may only be collected by parents from the School Board. The disciplinary measure defined in the school house rules according to which if a student disturbs the class by using his or her mobile phone, the phone must be handed over to the teacher giving the class, is a necessary action for restoring order in the class. Once the class bell has rung indicating the end of the class, the break starts during which there is no instruction that could be disrupted by the use of phones. However, pursuant to the currently effective provisions of the school house rules the student whose mobile phone was confiscated during the class may not enjoy the right – which is also guaranteed in the school house rules – of being allowed to use his or her phone during the break. Considering the above, we proposed the modification of the current provisions of the school house rules so that mobile phones should be allowed to be kept switched on in silent mode during the classes. On the other hand, if as a disciplinary measure the teacher confiscates the mobile phone from a student on the grounds that it has disturbed instruction during the class, the phone should be returned to its owner at the end of the class. (K-OJOG-93/2005.)

A head of institution inquired whether it was lawful to employ a security service for the maintenance of order at the school. 
Pursuant to Paragraph (1) of Article 54 of the Public Education Act, the principal is responsible for the professional and lawful operation and the sound financial management of the institution, exercises the employer’s rights and makes decisions on operational issues in all matters that do not fall within the competence of others under the law or the collective bargaining agreement (regulations for public employees). As such, it is the right and obligation of the head of the institution to ensure that order is maintained and healthy and safe conditions for education are guaranteed in the institution. He also has the powers to decide through what means and methods this is achieved. (K-OJOG-1296/2005.)

Both the Constitution and Act III of 1989 on the freedom of assembly stipulate the freedom of assembly as a fundamental human right. The inquiries we have received nonetheless prove that many people are unaware that no age limit applies to the freedom of assembly. Therefore, everyone, and thus also the educational participants, are entitled to this right regardless of their age.

The petitioner requested information as to whether a student who attends a church school can exercise his or her constitutional right to freedom of assembly. In formulating our position we examined if the education related rights of students or parents were injured in connection with the call for participation at the demonstration the school organised.

Educational and teaching activities in the institutions of education are governed by statutory provisions, local school regulations and teaching programs. Students are required to attend the compulsory classes these stipulate as part of their obligation of compulsory education. Beyond that, institutions may organise extra mural programs which fall outside the scope of the statutory provisions and the local regulations that apply to educational and teaching activities. Attending these programs can only be voluntary for students. Participation at a demonstration is an extracurricular event which is not an integral part of education and teaching. Therefore, participation at the demonstration can only take place on a voluntary basis, and the school may not compel the students to attend. We can talk of voluntariness only if the students can rest assured that they will not suffer any disadvantage in case they refuse to attend. If the students are concerned that there is a chance that the school will take measures that will adversely affect them, they do not make their decisions on a voluntary basis. 
The above issue involves various stakeholders of education, and several groups of educational players, such as students, parents, teachers, heads of institutions, and maintainers. These groups are also separately connected to one another. Their relationships are characterised by mutual dependencies, which influences to a great degree how rights can be exercised. The management and the teachers of the school, on the one hand, and the students of the school, on the other hand, are not in the same position at a school, as students are dependent on the school management and the teachers in many areas of school life. The fact that a school exists as a sort of closed community cannot be neglected either, as educational participants all contribute to this community on a compulsory basis while they are parties to a mutually dependent relationship. Another important dimension is that one group of the educational players is more powerless than the rest. Children and students are less capable of asserting their rights so they are more defenceless against infringements. Due to the nature of this dependency, students may have grounds to be afraid of suffering disadvantages in some areas of school life if they do not attend the demonstration. We believe that under such circumstances voluntary participation is precluded, even if the principal of the school informs the parents that not permitting their children to attend the event will result in no adverse consequences for their children. Within the meaning of Article 41 (3) of Act LXXIX of 1993 on Public Education children, students, and parents may not be compelled to confess or deny their conscience, and ideological or political convictions.
We are of the view that by appealing to the students or the parents, the head of the institution can exert great influence on the parents. In such a case parents will deliberate not the question whether they agree with the objectives of the demonstration or whether they approve of their children’s attendance, but rather what kind of consequences their children will have to face at school if they refuse to give their consent.
As set forth in Article 62 (1) of Act XX of 1949 on the Constitution of the Republic of Hungary, the Republic of Hungary recognizes the right to peaceful assembly and shall ensure the free exercise thereof. According to Article 15 of Act LXIV of 1991 promulgating the New York Convention on the Rights of the Child of 20 November 1989, States Parties to the Convention recognize the rights of the child to freedom of association and to freedom of peaceful assembly. Children and students are entitled to this right regardless of their age. 
Fundamental rights can only be exercised on a voluntary basis. If the conditions for exercising such rights are not provided due to the lack of voluntariness, we find that it is not possible for students to exercise their right to freedom of assembly in accordance with its original purpose. (K-OJOG-1316/2005.)


Protection of Personal Data 

Our Office continues to receive many petitions relating to the protection of data. The handling of personal data by public education institutions tends to raise highly sensitive questions. Namely, schools may engage in any processing of personal data only if they are expressly authorised to do so by the law, or if the parties concerned (students and teachers, i.e. all parties whose personal data are affected) have given their consent thereto. However, the consent to the use of personal data provides an appropriate legal basis for the use of data only if it can be deemed to be a voluntary, explicit and informed expression of the data owner’s will. Consent is regarded voluntary only if the students can be sure that they will not suffer any disadvantages for refusing to consent to the use of their personal data. If the students have grounds to be concerned that the school may act in such way that may be disadvantageous to them, their consent should not be deemed voluntary. The management and the teachers of the school, on the one hand, and the students of the school, on the other hand, are not in the same position at a school, as students are dependent on the school management and the teachers in many areas of school life. Due to the nature of this dependency, students may have grounds to be afraid of suffering disadvantages in some areas of school life if they refuse to give their consent, even though such disadvantages may be not expressly or directly linked to their refusal. Under such circumstances, a voluntary consent to the use of personal data is precluded, in other words the students or their legal representatives are unable to give a voluntary, explicit and informed consent that would provide an adequate legal basis. This will put at risk the essence of the right to dispose of personal information, namely the possibility of giving voluntary consent to the use of personal data.
Educational players are often uncertain as to what kind of data education and teaching institutions can lawfully process.

A parent turned to our Office with the following problems. The school his child attends is about to install a magnetic entry system at the gate of the school which records the time of entry and leave in a way so that these data can be checked and retrieved. The system is directly linked to the electronic class book which therefore can immediately log any absence or late-coming. The parent found it injurious that if a student forgets his or her card at home it will be registered as unjustified absence from the class. The parent also disapproved of the school not having asked for the opinion of the parents and the students in advance. Although the students protested against the system at a subsequently held student forum, the school management responded that the maintainer local government had already made a decision on the matter. The parent also found it injurious that the students would have to pay for the magnetic card.
In his declaration, the head of the institution informed our Office of the following. Currently, there is no magnetic entry system in operation at the school. They are indeed planning to introduce such a system to record the entry and leave of persons entitled to enter the school (i.e. students, teachers and other school employees). The school will process only those data this way which it already handles in a traditional form (in respect of employees: attendance sheet, in respect of students: progress book for the administration of absences and late-comings). According to the principal the data will be recorded on a computer which is stored in a separate and closed room used solely for this purpose. Unauthorised persons will not be able to access these data, in other words, only the school management, the system administrator and the staff of the security service will be entitled to access these. They would use the data managed by the system and would post these data in documents (this, however, would be done manually and not in an automatic way). The data would be retained in electronic format until the end of the given school year (whereas these data would be kept in a written format for the period specified by the relevant statutory provisions). The entry system would not prevent anyone from leaving the school during the instruction sessions, it would only record its time. The principal stated that they would not register it as unjustified absence if a student forgets his or her card at home since the school management is also aware that this would be unlawful. In his declaration the principal also informed us that it was not the maintainer who decided on the setting up of the system, as this falls within the competence of the institution. The teaching staff of the institution and the parents’ organisation seconded the introduction of the system; during the preparations the institution also requested an opinion from the student union. According to the principal students would not have to pay for the card, but they would be required to put down a deposit in return for the card.
We arrived at the following conclusions in the case. Based on the provisions of point 1 of Article 2 of Act LXIII of 1992 on the protection of personal data and the publicity of data of public interest, personal data are data which can be associated with a (identifiable or unidentifiable) particular natural person (hereinafter: person concerned), the conclusion which can be drawn from the data relating to the person concerned. Personal data keep their above defined quality in the course of data handling until their connection with the person concerned can be restored. A person is regarded identifiable especially if he or she can directly or indirectly be identified on the basis of name, identification mark, or one or more factors that are typical of his or her physical, physiological, psychological, economic, cultural or social identity.
Pursuant to point 9 of Article 2 of the Data Protection Act data handling means irrespective of the procedure applied, any or all operations carried out with personal data, collecting, registering, recording, processing, storage, change, utilization, forwarding, publication, harmonisation or connecting, closing, deletion and elimination of personal data, and the prevention of their further use. Photographs, audio or video recording and the recording of physical attributes suitable for identifying the person concerned (such as fingerprints or palm prints, DNA-sample, and iris image) shall also be considered data handling.
In consequence of the above, the use and operation of the planned entry system qualifies as data handling. Based on the provisions of Article 3 (1) of the Data Protection Act personal data may be handled if the person concerned agrees thereto or it is ordered by an Act or a local government decree on the basis of the authorisation of an Act, within the sphere defined therein. In our case data handling is authorised by statutory provisions as the school must record student absences and late-comings in the class book. This type of entry system could help the institution meet this obligation.
According to Article 5 of the Data Protection Act personal data may only be handled for a particular purpose, exercise of rights or fulfilment of obligations. Each phase of data handling shall comply with this purpose. Only such personal data may be handled which are indispensable for accomplishing the purpose of data handling, are suitable for achieving the purpose, and only to the extent and for the time required for the accomplishment of the purpose. The requirement of particular purpose is met in the case of the planned system as the handling of data will serve the fulfilment of a statutory obligation.
At the same time, we called the attention of the head of the institution to the fact that the installation of the entry system was decided by the institution, and it would therefore be unlawful to make students bear in any form or to any extent the related costs. Thus it is not proper to ask for deposits from the students in advance for the magnetic entry cards. If a student causes damage to the card, he or she can be compelled to recover such damage subsequently. In view of the above, we established that the introduction of the entry system – if implemented according to the plans outlined in the principal’s declaration – does not infringe students’ educational rights. (K-OJOG-179/2005.)

A school principal inquired in his letter if it was legal to equip the school with security cameras in order to prevent thefts.
Video recordings made and transmitted by cameras – provided that the persons on the recordings are recognisable and identifiable – contain personal data and therefore the operation of such equipment qualifies as data handling. Pursuant to the provisions of Article 3 (1) of the Data Protection Act personal data may be handled if the person concerned agrees thereto or it is ordered by an Act or a local government decree on the basis of the authorisation of an Act, within the sphere defined therein.
In the case presented by the head of the institution, equipping cameras (in a public education institution) is not authorised by the law as in effective Hungarian law only a few organisations (e.g. the police, public area surveillance bodies, organisers of sports events) are entitled to operate such cameras, and obtaining the consent of the persons concerned is not a feasible option since this would require that all the persons who enter the school (students, parents, teachers, other school employees, etc.) give their consent. Approval by a board which consists of a few people authorised for representation (e.g. the board of parents) cannot substitute the consent of each and every person concerned.
Our Office’s position coincides with the position adopted by the Data Protection Commissioner in similar cases. The recommendation of the Data Protection Commissioner concerning video recording equipment operated for the purpose of monitoring and data collection also contains the following. Video recordings present a set of problems in terms of data protection, as these record and store – in an identifiable and replayable manner – the events observed and thereby the presence, behaviour and actions of certain people at a given location. The recording and the storage for a specific period of personal data is only lawful in the cases and in the manner regulated in the Data Protection Act.
According to Article 5 of the Data Protection Act personal data may only be handled for a particular purpose, exercise of rights or fulfilment of obligations. Each phase of data handling shall comply with this purpose. Only such personal data may be handled which are indispensable for accomplishing the purpose of data handling, are suitable for achieving the purpose, and only to the extent and for the time required for the accomplishment of the purpose.
Within the meaning of Article 4 of the Data Protection Act unless an Act provides exemption, any other interests attached to data handling may not violate the right attached to the protection of personal data and the right to privacy of the person concerned. According to the Data Protection Commissioner the safeguarding of financial interests or security through the use of video recording equipment is achieved at the expense of violating constitutional human rights. Such interest can therefore not justify recordings that violate the right of the persons concerned to the protection of personal data, unless authorised by the law. 
In addition to the Data Protection Act, Article 80 (1) of Act IV of 1959 on the Civil Code also contains relevant provisions, according to which any misuse of the likeness or recorded voice of another person shall be deemed as a violation of inherent rights. 
Based on the above we did not deem it lawful to equip the security cameras on the corridors of the school. In our view, a camera could be installed at the school entrance which would not record but only transmit images directly to a monitor on which these could be followed up. In essence, this is a technical apparatus which could replace personal monitoring, and even more, as with the help of this technology (e.g. zooming in) it allows for a broader scope of surveillance than the presence of a person does. Also in this case, in accordance with the provisions of the Data Protection Act, the persons concerned must be informed that they are monitored and of the manner in which it is accomplished. Pursuant to Article 6 of the Data Protection Act prior to recording the data, the person concerned shall be notified whether the data supply is voluntary or mandatory. The person concerned shall be informed clearly and in details of every circumstance associated with the handling of his or her data, thus especially of the purpose and the legal basis of data handling, of the identity of the persons authorised to handle and process the data, of the duration of data handling and of the persons to whom these data may be disclosed. Information must also include the data handling related rights of the person concerned and the options for remedial action. Hence it must be ensured that the camera is not operated as a secret surveillance device but in the place of the person authorised to perform surveillance. To this end it must be installed in a clearly visible manner and the persons concerned must be notified of its presence also in other ways. (K-OJOG-36/2005.)

We also had a case where it was the activity of the school’s maintainer that gave rise to concern with regard to data protection. 

A school principal was interested whether the questions asked in the course of a survey the district local government wished to undertake to examine the disciplinary level of students violated any personal rights. She also attached the questionnaire the students were to complete.
The first question in the attached questionnaire served the identification of the student. This was worrying in view of the statutory provisions on data handling. The legal regulations in effect do not authorise the local government to collect the data – and also indicate the name of the respondent – featured in the questionnaire. First of all, it must be ensured that the questionnaires are anonymous. The Teaching Services Centre can request students to supply the data listed in the questionnaire without disclosing their names. To maintain anonymity, in each and every phase of data handling proper care must be taken so that it doesn’t happen for example that the head teacher can identify the respondent on the basis of his or her handwriting.
It is important to keep in mind that data supply can only be voluntary because the students are not required to do so by the law. As the persons concerned are minors, their parents (legal representatives) must also agree to the supply of their data.
Pursuant to Article 10 (1) of Act LXIII of 1992 on the protection of personal data and the publicity of data of public interest, the data handler, or in his or her scope of activity the person processing the data, shall provide for the security of the data, shall take the technical and organisational measures and establish the procedural rules which are required for the enforcement of the Data Protection Act and other rules related to the protection of data and secrets. Therefore, it is expedient to draw up a data protection plan prior to the collection of data which can specify all rules and criteria that serve as a guarantee and should be observed during data handling. Compliance with these rules ensures that several problems related to personality rights can be prevented during the procedure. (K-OJOG-37/2005.)

The above case also demonstrates that it is often difficult for institutions to decide whether they can let third parties – either within or outside the institution – access certain personal data, in other words, if they are entitled to forward these.

A principal requested our position concerning the following problem. One of the teachers of the school posted the results of the tests she gave on the wall of the classroom. The teacher drew a tree on which she put the names of the students based on their test results starting from the root up to the crown of the tree. One of the parents protested and filed a complaint with the head of the school. The principal wanted to know if test results should be regarded as personal data or if these can be displayed on the wall of the classroom where not only the teachers and the students concerned but also others can view these.
We established that the results of a test qualify as personal data and its publication as data handling. According to Annex 2 to Act LXXIX of 1993 on Public Education the data relating to the assessment of student conduct, diligence and performance may be disclosed within the class and the teaching staff concerned, to the parents, the Examination Board, the organiser of practical training, the party concluding a study contract, and, if the assessment is not made by the school, to the school, and in case of changing schools, to the new school, and to the person ensuring professional control.
Considering the above, we are of the view that the data of students can only be displayed on the wall of the classroom if the students (in the case of minor also subject to the consent of the legal representative) have given their consent thereto. (K-OJOG-1312/2005.)


The Equal Treatment Authority requested our position with regard to the following problem. An elementary school student received a warning from the principal for serious breach of obligation. The parent of the child objected to the disciplinary sanction having been announced in front the study-room class as this way they humiliated the student. The children who were present spread the news and the next day the whole village knew of the case. Ever since then the residents of the municipality have been hostile to the family. The president of the Authority requested our position on the issue whether it had been lawful to announce the sanction in public.
According to Annex 2 to Act LXXIX of 1993 on Public Education the data relating to the assessment of student conduct, diligence and performance may be disclosed, among others, within the class and the teaching staff concerned, and to the parents. The law seeks to ensure that, as education is an activity pursued in a community, recognitions as well as disciplinary measures and sanctions that are related to education are delivered in front of the members of this community. Based on the petition, it can be concluded that no disciplinary proceeding took place. Warning from the principal is a disciplinary measure which the head of the institution, acting in his competence as principal, is entitled to deliver at his discretion.
Consequently, we take the position that the educational rights of the student were not infringed. (K-OJOG-324/2005.)


In accordance with the Data Protection Act the person concerned can request the correction or – except in cases of statutory data handling – the deletion of his or her personal data. As a result, the data handler shall correct data which do not correspond to the facts.

A head of institution asked for our opinion on the following matter. The parents of one of the school’s students had divorced and the new husband of the mother adopted the child. As a consequence of this change, a new birth certificate with the new name of the student was issued, a copy of which was sent to the school. At the end of the school year the parents asked the school to issue a new year-end report indicating the new name of the student. The principal wanted to know if he could revoke the student’s old report and issue a new one with his new name.
We informed the head of the institution of the following. Pursuant to Article 40 (4) of Act LXXIX of 1993 on Public Education and as defined in its Annex 2, an institution of public education shall register and process the data pertaining to the student status of students. Such data are the name, place and date of birth, citizenship, domicile, residence, phone number, etc. of children and students. Therefore, the school registering and using the data qualifies as a data handler under Act LXIII of 1992 on the protection of personal data and the publicity of data of public interest, and as such shall comply with certain specific obligations with regard to data handling. Within the meaning of Article 11 (1) of the Data Protection Act, a person concerned may request the correction of the data registered by the data handler, and pursuant to Article 14 (1) the data handler shall correct the data which do not correspond to the facts.
The parents of the student concerned are therefore entitled to request the correction of the data that are related to his student status and are registered by the school, and based on their notification, it is the school’s responsibility to issue the year-end report which contains the modified data. (K-OJOG-645/2005.)



ENFORCEMENT OF RIGHTS DIRECTLY RELATED TO EDUCATION


Rights Rooted in the Freedom of Education

The Articles 70/F and 70/G of the Constitution state that the Republic of Hungary guarantees the right to education to its citizens. This right is implemented through the dissemination and general access to culture, free compulsory primary schooling, through secondary and higher education available to all persons on the basis of their ability, and furthermore through financial support for students. The Republic of Hungary respects and supports the freedom of scientific and artistic expression, the freedom to learn and to teach.
Within the meaning of Article 6 (1) of the Public Education Act, in the Republic of Hungary education is compulsory for every child. Parents often seek advice from our Office inquiring about at what age their children are liable to start their compulsory education. Under Article 6 (2) of the same Act, a child who reaches the level of development required for schooling becomes liable for compulsory education earliest in the calendar year when he or she reaches the age of six, or the latest in the calendar year when he or she reaches the age of eight. A child having reached the level of development required for schooling shall start his or her compulsory education in the calendar year in which she reaches the age of six years between the beginning and May 31 of that calendar year. Pursuant to the provisions of Article 6 (4) (a) of the same Act, it is the head of the school who makes the decision about the beginning of compulsory education on the basis of the kindergarten report, or if the child has not attended kindergarten or the kindergarten requests so, on the basis of the education counsellor’s report. Under Article 6 (3) of the Public Education Act, compulsory education lasts until the end of the school year in which the student reaches the age of eighteen. In the case of students with special educational needs, compulsory education may be extended as long as the end of the school year in which they become twenty years of age. In its transitional provisions the Act states that compulsory education for children who started their education in the first grade of primary school in the school year of 1997/98 or before shall last until the end of the school year in which they reach the age of sixteen. In the case of students with special educational needs, compulsory education may be extended as long as the end of the school year in which they become eighteen years of age. 

A parent requested information about whether – in view of her son’s weak physical condition – she had the option to enrol her son in school in the subsequent year despite the fact that the educational counsellor’s report declared that her child reached the development level required for schooling.
We informed her of the aforementioned provisions of Article 6 (2) of the Public Education Act. Furthermore, we also informed the parent that since her child had reached the development level required for schooling and would become six years of age until 31 May 2005, he is liable to start his compulsory education in the same calendar year (i.e. in September 2005). If as a parent she refuses to accept the expert report of the educational counsellor, she may initiate proceedings for the review of the expert opinion with the notary of the local government that has competence in the village, town, town of county rank, or the district in Budapest where her child’s domicile or, in the absence thereof, residence is located. (K-OJOG-261/2005.)

The guarantee of the right to free choice of school stipulated in the Public Education Act is one of the primary forms in which the freedom to learn is manifest. Accordingly, parents may submit their children’s application for admission to any education institution – provided that it is located in the territory of the Republic of Hungary – of their choice. Once the applications for admission to the school have been submitted, pursuant to Article 66 (1) of the Public Education Act the head of the institution shall decide which applicants are admitted to the institution. In his or her decision on admission, the principal of the school shall act in compliance with the relevant statutory provisions. According to Article 42 (1) of the same Act the school may define certain requirements as a precondition of admission, however, these may only be related to studies and group or class organisation.


Another right of parents that pertains to the scope of free choice of school is their right to freely decide not only about the admission of their children, but also about any subsequent transfer to another school, and the termination of student status in the old school. Over the past few years, we received a number of complaints claiming that institutions dismissed students. Article 75 of the Public Education Act lists item by item those cases in which the student status in schools maintained by the local governments is terminated. These do not include the case where the school proposes the termination of student status. The list is not a set of examples, but an exhaustive one, therefore the cases not listed therein are considered unlawful irrespective of what the students or their parents had committed before, if they had committed anything at all. The Public Education Act and its implementing decrees (in this respect, in particular Decree 11/1994 (VI.8.) of the Ministry of Culture and Public Education on the Operation of Education and Teaching Institutions is of relevance) regulate the means a school may employ to sanction the improper conduct of students. The public education institution may apply so-called disciplinary measures (warning, cautioning, reprimand, etc.), or may start a disciplinary proceeding. A significant difference between the two courses is that while disciplinary measures are not regulated in detail by the legislator in the law, the specific forms of these, the conditions and the rules of their application are to be set forth in the internal regulations of the given public education institution, each and every tiny detail of disciplinary proceedings is governed by statutory provisions. The reason for this distinction, among others, is that disciplinary proceedings have grave legal consequences. If it finds that the student has breached his or her obligations, the public education institution may choose from among the listed courses. It may not choose, however, to propose that the student be dismissed from the school, as this way it would evade the conduct of disciplinary proceedings, the importance of which lies exactly in its guarantee function for both the student and the institution. Disciplinary proceedings require the presentation of evidence and a reasoned decision which can be appealed. Dismissal is worrying not only because it does not comply with the verbatim interpretation of legislative rules. It is no excuse that a request or proposal of this kind has no legally binding effect, as in itself it is enough to exert considerable pressure on the parents. The position of the parent and that of the principal who is representing the school are rather different. In such a case the parent is not in a position to bargain. Naturally, he or she means no harm to his or her child, and does not want the child to study in a possibly hostile environment. Seemingly, the parent exercises the right to free choice of school when he or she decides to transfer the child to another institution as a result of the school’s request thereto, but in fact the parent gives in to pressure simply because he or she has no other choice. Through this kind of solution the school avoids the law in a case which, according to the law, should be solved in a strictly regulated manner. (K-OJOG-156/2005., K-OJOG-366/2005.)
The freedom to learn includes the right of the student to select the subjects he or she wishes to study and, where possible, select the teacher who teaches the given subject. Parents representing their children endeavour to make the best possible decision in such a case. The ideas of parents however, do not always harmonise with the options institutions can offer, and the exercise of the right to free choice of subject and teacher is strongly limited by institutional arrangements. Pursuant to Article 11 (1) (k) of the Public Education Act, the rights of students shall be in particular to choose subjects they are wishing to study during their study, within the scope defined in the framework curriculum, the teaching program and the regulation of the secondary school maturity examination. According to Article 8/A (2) of the same Act, the framework curriculum shall contain the aims and contents of education and teaching, the system of subjects, the defined compulsory and common requirements of education and teaching, the time interval for acquiring the curriculum which conforms to schools’ local educational and teaching particularities and for fulfilling the requirements, and the number of classes a student can be required to attend on one instruction day. Within the meaning of Article 45 (2) of the Act the school shall draw up a teaching program and as part thereof a local curriculum based on the National Core Curriculum, or choose curricula from among the ones drawn up in this way and build it into its teaching program. Under Article 48 (1) (b) the local curriculum of the school shall define the subjects taught in the various grades, the compulsory and optional classes and their number, the required teaching material and its requirements. It stems from this provision that the elective nature of subjects is decided by the head of the institution, and our Office is not authorised either to challenge or to change it. Article 11 (1) (k) of the Public Education Act also states that the rights of students shall be, if there is possibility, to choose the teacher who teaches the subjects. The above provision of the Public Education Act creates the possibility for selecting the teacher, however, the Act itself restricts this right of students by stating that this right can be exercised subject to the options institutions offer. According to the provisions of Article 54 (1) of the Public Education Act, the head of an institution of public education shall exercise employer’s rights and make decisions on every issue connected with the operation of the institution which is not assigned to the sphere of authority of any other person or institution under the legal regulations or collective agreement (regulations for public employees). In consequence of this statutory provision, the assignment of the teachers to a particular class is the competence of the head of the institution, and our Office is not authorised either to challenge or to change it. (K-OJOG-45/2005., K-OJOG-162/2005., K-OJOG-187/2004., K-OJOG-447/2004., K-OJOG-1155/2005.)
As is shown by the above provisions, the right to free choice of teacher cannot be exercised in every school and in respect of every subject. Working out alternatives is only an option ensured by the legislator for the decision-makers. If the institution concerned provides the possibility of freely choosing the group of students and the teacher, the relevant procedural rules must be laid down in the rules of operation and organisation and/or in the house rules.
The freedom to learn extends to not only parents’ and students’ rights, but also to those of teachers. One such right is the one ensured by that provision of the Public Education Act which states that in connection with his or her job, a teacher has the right to choose his or her educational and teaching methods, knowledge and teaching material on the basis of the educational and teaching program. 

A parent turned to our Office with the question whether the teacher was required to make the children in the first grade of primary school jog for twelve minutes in the physical education class.
We informed the parent that within the meaning of Article 10 (1) of Act LXXIX of 1993 on Public Education, children and students shall have the right to receive education and teaching under safe and healthy conditions at an institution of education and teaching, to have a schedule at kindergarten and school which ensures time for rest, free activity, physical exercise, sports and the provision of meals, in line with their age and development. This right of students results in several obligations for the teachers and the institution. According to Article 19 (7) (a) of the Public Education Act, the fundamental task of a teacher is to ensure the protection of children’s and students’ physical and moral integrity in the framework of his or her educational and teaching activity. Within the meaning of Article 41 (5), the educational and teaching institution shall make sure that children and students in its care are under supervision, the conditions of education and teaching are healthy and safe, that reasons of accidents of students and children are discovered and eliminated, and that children and students are put under regular medical examination. The ‘definitions’ section of this Act includes the definition of ‘supervision’. ‘Supervision’ is defined as the protection of the physical and moral integrity of children and students during the time elapsing between entering the institution and leaving it lawfully, as well as during the time of extra mural classes and programs which are compulsory as part of the teaching program. According to Article 8/A (2) of the Public Education Act, the education and teaching work in schools is based on the teaching program. The teaching program contains the educational program, the local curriculum, furthermore the vocational program in schools taking part in vocational training. Under Article 19 (1) (b) of the same Act, in connection with his or her job, a teacher has the right to choose his or her educational and teaching methods, knowledge and teaching material on the basis of the educational and teaching program. As part of this right, the teacher may decide to have the students jog for twelve minutes in the physical education class. However, he can only exercise this right without violating the rights of others, in compliance with the relevant statutory provisions, and on the basis of the teaching program. If, however, a situation in which the students’ physical integrity is endangered emerges during the physical education class, the teacher can be reprimanded for his decision. (K-OJOG-1026/2005.)

The following authorisation by law also pertains to the rights of teachers. Article 19 (2) of the Public Education Act states that, without specifying the quality, type and price, teachers may request students to obtain clothing or other equipment which are indispensable for participation in the class they hold or for the acquisition of the subject matter of instruction, and are regularly and simultaneously used by all students in the class. (K-OJOG-1039/2005.)

A parent inquired about the position of our Office with regard to the fact that the school his child attends requests them to pay definite amounts for the photocopies used during the classes.
We informed him that the parents may jointly decide to make payments for certain purposes. They can mandate the head teacher to administer these payments. In this case, the amounts paid form the joint asset of the parents. Concerning the legal aspects of the case when the parents make such payments without having jointly decided to do so, we gave the following information. Pursuant to Article 114 (1) (b) of Act LXXIX of 1993 on Public Education, the services available free of charge at educational institutions maintained by local governments and organs of state, and in the context of the performance of the tasks of local governments are activities of educational classes and, among others, the use of school facilities (library, laboratory, computer centre, sports and leisure facilities). Furthermore, we informed the petitioner of the provisions of Article 19 (2) of the Public Education Act according to which where the use of photocopies is indispensable for participation in the classes, the teacher may request that these be obtained, but the school board may define certain limits with regard to the associated costs. The photocopies can be made by the school itself, which, however, cannot derive any lawful revenue from it in excess of the cost of production. (K-OJOG-923/2005.)


Assessment and Evaluation

According to Points e) and f) of Paragraph (1) of Article 19 of Act LXXIX of 1993 on Public Education in connection with his or her job, a teacher has the right to evaluate the work of the students and to grade their performance, in other words, the grades awarded at the end of terms and school years are determined by the teacher based on the students’ performance and the grades they received during the school year. Teachers have considerable freedom in evaluating and grading the work of students, both in terms of the methods of evaluation and the determination of the grades. Nevertheless, this autonomy of the teacher is not unlimited: its limits are marked by other provisions of the law, the rights of parents and students, and the regulations pertaining to the operation and the internal policy of the institution.
As for grading, pursuant to the provisions of Article 48 (1) (b) of the Public Education Act, the teaching program of a school shall define the local curriculum of the school, and within its framework the form of evaluating and grading students’ performance, conduct and diligence. 


Article 70 (1) of the Public Education Act provides that the performance of and the progress made by students shall be assessed with marks during the school year by teachers, and by stipulating this it also states that teachers may evaluate only the performance of and the progress made by the students. A further statutory provision states that in evaluating and grading students’ performance and conduct, the grades and grading shall not be means of disciplining.

A teacher inquired at our Office about the evaluation of performance at physical education classes and about sanctioning students who fail to bring the required equipment for the class. Failure to bring equipment in our opinion can be considered only if such equipment is necessary for performing the exercises specified for assessment in the class. If the student is not able to perform the exercise specified for assessment – either because he or she has failed to bring his or her equipment –, his or her performance can be graded as fail. (K-OJOG-581/2005.)

Year by year we are asked the question whether teachers must award an ‘excellent’ (5) mark to students holding a certificate in a foreign language.

In his letter, a student wanted to know if on grounds of his ‘C’ category intermediary level certificate in English, which he obtained at the end of the term, the teacher had to give an ‘excellent’ grade for his performance during the term. We informed him that in accordance with the provisions of Article 12 (1) (a) of the Public Education Act, students have the duty to attend compulsory and optionally chosen classes. At the same time, pursuant to the provisions of Article 69 (2) of the Public Education Act, in case the individual endowments, special educational needs or particular situation of a student justify it, the school principal may, at the request of the student, exempt him or her from attending the compulsory classes partly or entirely. Therefore the student must submit an application to the principal if he wishes to request exemption from language class due to his state-recognised certificate in the given language. The head of institution can deliberate whether he grants the exemption or not. If the student is required to continue attending the classes, it is the right and duty of the teacher who teaches the given subject to evaluate the performance of the student. The teacher is not liable to consider the foreign language certificate in his or her assessment. (K-OJOG-107/2005., K-OJOG-113/2005.)

Guarantees of the Rights of Educational Participants

Based on the investigations carried out by our Office, it can be stated that in many cases the rights of the educational participants are infringed because the institutions fail to observe the provisions that serve as a guarantee and are essential prerequisites to the enforcement of the rights introduced above. We regard as provisions that serve as a guarantee the requirements concerning the internal regulations of education and teaching institutions because these regulations supplement the provisions of law concerning student status in a wide range of issues. Provisions related to the information given to educational participants, and the procedural rules of the Public Education Act and Decree 11/1994. (VI.8.) of the Ministry of Culture and Public Education also fulfil a guarantee function.

A parent contacted our Office in person to present the problem of her daughter. Last year, the student applied for admission primarily to the advanced class and secondly to the standard class of grammar school. The parents lodged an appeal against the decision refusing admission in which they requested their daughter’s admission to the standard class of grammar school in the first place, and, in case their daughter was rejected, to the secondary school class. The parents claimed that acting in his competence as principal, the principal assessed their daughter’s application and granted her admission to the secondary school class. It was later on, during the term that the parent learned that another student who scored less than her daughter was admitted to the grammar school class as a result of the remedy proceedings. The parent claimed that during the appeal procedure they suffered an infringement as ranking did not take place according to the scores. In 2004 the parent turned to the maintainer of the school. According to the decision of the maintainer the principal can transfer the student to the grammar school class if there will be a free place and if the student will achieve appropriate results. The parent also informed our Office that due to the illness of her daughter (spinal complaints, claustrophobic symptoms) it was difficult for her to study in the secondary school class where she was at a disadvantage. We initiated proceedings in the case, whereby we requested a declaration from the principal of the school. In his letter the principal informed us that the student applied for admission to grammar school but not to a vocational secondary school. Since she was not admitted, according to the principal the parent requested orally that the school admits her daughter to any secondary school class, even to vocational secondary school (despite the fact that formerly she had not applied for admission there). The principal told our Office that in the course of legal redress, it was not him but the representative of the maintainer who made the decision based on his proposal. The principal suggested that the student who scored less than the petitioner’s daughter be admitted to the grammar school class solely because the parents of that student justified their application with medical reasons. The principal stated that the maintainer decided in accordance with his proposal.
As in his declaration the principal referred to the maintainer as an authority, we also contacted the maintainer to learn his position. In his declaration the maintainer informed us that following the rejection of the child of the petitioner, the principal, under authorisation from the maintainer, fulfilled the requirement that the student should continue her studies at the place of her residence. In the maintainer’s view, there is no statutory provision in place regulating who can or should be admitted to the places that become vacant as a result of the remedy proceedings, as there is no provision in place either that would state that the school principal is liable to establish student status with one or more of the students listed in the admission proposal of the Admission Centre mandated by the National Public Education Evaluation and Examination Centre. According to the maintainer the principal acted in accordance with Article 66 (1) of the Public Education Act. The maintainer also informed our Office that the other student who achieved worse results in the entrance procedure than the petitioner’s daughter was admitted on account of health problems, for the sake of equity. Finally, the maintainer called our attention to the fact that due to legislative deficiencies, currently there are no provisions relevant to the present situations, and therefore he suggested that we notify the Minister of Education of the inadequate legal background.
We adopted the following legal position in the case. The rules of the admission procedure are set out in Annex 8 to Decree 11/1994 (VI. 8.) of the Ministry of Culture and Public Education. Pursuant to the provisions of point 1.15. thereof, the school announcing admission shall publish the result of the admission procedure, the ranking of applicants together with their scores no later than three days from the last day of the entrance examination it organised. Consequently, the result of the admission procedure depends on the ranking of applicants and the ranking of applicants depends on the scores achieved. Admitting a student to the grammar school class on grounds of health problems is certainly something to be appreciated. However, another student should not suffer disadvantage simply because she is healthier than her peer. On the one hand, rights of students shall not be violated, on the other hand, the exercise of these must be guaranteed. In conclusion, we are of the view that disregarding the ranking of applicants – which is the result of the admission procedure – during the remedy proceedings is unlawful. In view of the above, we proposed to the maintainer to take the necessary measures for transferring the petitioner’s daughter to the grammar school class of the institution. The maintainer accepted the proposal and transferred the student to the grammar school class. (K-OJOG-311/2005.)

The right to information appears in the Public Education Act as a general principle among the rights of the individual educational participants and has a guarantee function. According to our position, it is worth focusing special attention on the efficient flow of information between educational participants and the regular provision of information because this way several conflicts can be prevented. Our experiences show that educational participants are often ignorant of the rights they are entitled to, and as a result educational participants become more exposed than they would otherwise be due to the dependencies that exist in the world of the school.

A parent sent an e-mail in which she inquired if the school was required to help a student who is a private student for reasons of disease prepare for his exams. Pursuant to the provisions of Article 23 (4) of Decree 11/1994. (VI.8.) of the Ministry of Culture and Public Education, the school shall provide for the preparation of the student and the determination of his or her grades and marks if the student receives long-term remedial care at home on the basis of the professional opinion of an expert, and therefore pursues his or her studies as a private student. In our letter we expressed our hope that the school would lend assistance to the student not merely because it complies with its statutory obligation, but also because it is important for the institution too to help one of its students, who had an accident, with the continuation of his studies. (K-OJOG-244/2005.)

There are important provisions with a guarantee function ensuring that students can attend classes and take part in extracurricular activities. The exercise of the right to participation can be restricted if justified by the protection of other students’ rights and only as long and to such extent as is necessary, in other words, restriction cannot acquire a general nature. Attendance of compulsory and optional classes, however, is certainly not only an entitlement, but also an obligation, as defined in Article 12 (1) (a) of the Public Education Act. This obligation can nonetheless be imposed on the liable party only to the extent and for the duration necessary for achieving the objective specified in terms of its content.

A student wanted to know whether he was obliged to attend foreign language classes after passing the advanced school-leaving examination in a foreign language. We informed him that under Article 24 (5) of Decree 11/1994. (VI.8.) of the Ministry of Culture and Public Education if a student has passed the early school-leaving examination in a subject, it shall be regarded as the fulfilment of the educational requirements specified for the subject. Therefore, students who have passed the school-leaving examination are not required to attend the classes of the subject concerned. (K-OJOG-962/2005.)

We received many questions concerning the funding of the services public education institutions provide. Based on Article 114 (4) of the Public Education Act, in the scope of free services, learning and acquiring the syllabus that is compulsory for all and is related to the implementation of the educational and the teaching program, daily physical exercise, extra mural cultural, art, sports related or other activities, excursions, and open-air sessions can be organised from the budget of the education and teaching institution. This provision came into force on 1 September 2003 and is set out in Article 75 of Act LXI of 2003 amending the Public Education Act. Pursuant to the preamble that is part of the amending Act, kindergartens, schools and dormitories often organise extra mural activities that otherwise serve the implementation of their educational and teaching programs, but the costs of which are not planned. Therefore, they make the parents of the children and students bear these costs. In many cases visits to museums, libraries, participation in outdoor environmental education or other extra mural sessions are not provided for certain students because their parents are not able to contribute to the costs. The Act makes it clear that within the scope of free services, these costs shall also be borne by the education and teaching institutions. (K-OJOG-56/2005., K-OJOG-124/2005.)


Maintainer Control 

According to Paragraphs (1)-(2) of Article 85 of Act LXXIX of 1993, local governments shall undertake the tasks related to public education as stipulated in this Act. The state shall participate directly in the tasks related to public education by means of establishing and operating institutions, or by entering into agreements with the maintainers of institutions not established by the state or by a local government. The Public Education Act contains special rules pertaining to institutions of public education that are not maintained by a local government. 

A parent contacted our Office informing us that a primary school maintained by the church operates a board of directors to which the parents delegated him as their representative. The parent found it injurious that the ecclesiastical council did not accept the parents’ decision. We informed the parent that the board of directors he mentioned – based on the relevant provisions of the documents sent to us at our request, i.e. the so-called synodical laws – was an organisation established by the maintainer of the public education institution which, among others, exercised the rights assigned by the maintainer. The synodical laws also determine the composition of the organisation established by the maintainer. These are considered to be the internal regulations of the church. Under Article 15 (2) of Act IV of 1990 on the freedom of conscience and religion and on the churches, no state power can be exerted to enforce the internal laws and rules of the church. Based on the above, we could not launch proceedings in this case. The problem could only be remedied within the church, in accordance with ecclesiastical regulations. (K-OJOG-283/2005.)

The detailed rules pertaining to control by the maintainer are set out in Articles 102–106 of the Public Education Act. The maintainer, among others, makes decisions on the establishment of a public education institution, its restructuring and dissolution, defines the budget of the institution, the number of the groups and classes that may be run in the given school year, and supervises the legality and efficiency of the operation and the financial activities of the public education institution.

A parent turned to our Office presenting the case of her child who attended kindergarten. According to the petition, in January 2005 at a parent-teacher meeting the parents were informed that the maintainer of the kindergarten decided to have the kindergarten building renovated and that during the renovation the building must be vacated. Since the renovation works were planned to start on 1 April 2005, for the rest of the school year the kindergarten pupils were to be received by a kindergarten which was located in another district. Even though they were pleased that as from the next school year their children would enjoy the benefits of a more modern environment, nevertheless, they objected to the fact that during the decision-making process the provision of Article 102 (9) (b) of the Public Education Act, which states that during the school year, with the exception of the months of July and August, the maintainer cannot reorganise a group at a kindergarten, was violated. Every decision of the maintainer which leads to the statutory modification of the founding charter shall be regarded as a reorganisation of the institution under point 15 of the definitions section of the Public Education Act. The change of seat or place of operation is also such modification. On the other hand, the parents claimed that taking their children to a kindergarten which is a lot further away would impose disproportionate burdens on both the pupils and the parents. We investigated the case, and contacted the maintainer of the kindergarten. In its declaration, the business association that maintained the kindergarten informed our Office that the building of the kindergarten was in an extremely deteriorated condition and posed a risk of accident. The pipelines and the roof were leaking, the doors and windows could not be repaired anymore, the wall and floor tiles were moving in a way that entailed the risk of accident, and some of the windows had to be nailed to the frame to prevent their falling off. Both the constructors and the company management agreed that construction works implied so much noise, dust and also chemical substances that it could not be undertaken in the presence of the pupils, so the dangerous building had to be vacated. After negotiations with the constructors, the maintainer managed to reduce the time originally planned for accomplishing the work from five to four months. They wished to provide for the kindergarten placement of every child for the remaining period. In order to relieve the parents from the excessive burdens the changed location of the kindergarten meant, the company also undertook to open the institutions half an hour before and to close them half an hour later than usual and that the teachers would change the clothes of the children. The maintainer also offered the parents the help of the company in finding other, individual ways of solving the problem. We adopted the following position in the case. According to the provision of Article 102 (9) (b) of the Public Education Act, during the school year, with the exception of the months of July and August, the maintainer cannot reorganise a group at a kindergarten. Every decision of the maintainer which leads to the statutory modification of the founding charter shall be regarded as a reorganisation of the institution under point 15 of the definitions section of the Public Education Act. The change of seat or place of operation is also such modification. At the same time, pursuant to Article 10 (1) of the same Act, children shall have the right to receive education under safe and healthy conditions at an institution of education and teaching. Within the meaning of Article 41 (5) of the Act, the education and teaching institution shall make sure that children and students in its care are under supervision, the conditions of education and teaching are healthy and safe, and that reasons of accidents of students and children are discovered and eliminated. Respecting the rights of the child on the one hand means that their violation should be avoided, on the other hand that the conditions necessary for their exercise must be provided. The right to health and physical integrity, given its importance, precedes other rights defined in the Public Education Act; this right should enjoy priority over any other entitlement and, if necessary, should prevail even to the detriment of other rights. In view of the above, we did not establish an infringement of educational rights in this case. (K-OJOG-164/2005.)

Enforcement of the Rights of Students with Special Educational Needs

To those who are engaged in educational activities the limited learning ability of a student is a simple fact which they must take into account during their work. However, it should be kept in mind that for a parent the limited ability of their child is a problem to come to terms with. No parent can be blamed for having difficulties in accepting the ‘otherness’ of their child, especially when the parent is confronted with it by outsiders: teachers, doctors, or special education teachers. On the other hand, it should be made clear that from the moment of diagnosing special need or other disorder in development the independence of the parent in decision-making ceases in several public education related issues, e.g. free choice of education and teaching institution, choice of private student status. The persons working in public education should strive by all possible means to make the parent accept the limitations on parents’ rights and the stipulation of co-operation obligation happen in favour of the child, the student, and not against the parent. Accordingly, our Office acts with extreme and special care in the case of complaints and requests arriving from students with special educational needs and their parents.
As from 2003 the Public Education Act does not use the terms handicapped child, handicapped student, and child/student with other handicaps, but refers to children and students who need services different from the usual in their development as ‘children, students with special educational needs’. The Act lists the disabilities and development problems that may form the basis of identifying special educational needs. A child/student with special educational needs is someone who – based on the professional opinion of an expert and rehabilitation committee – suffers from physical, sensory, mental or speech disorder, autism, or in the case of suffering from several disorders is multiply disabled, or who, due to problem in his or her psychological development, is permanently and seriously hindered in the process of education and learning (e.g. suffers from dyslexia, dysgraphia, dyscalculia, mutism, abnormal hyperkinetic condition or abnormal activity condition). The list of development problems in the Act is only a set of examples, so special educational needs can be established by uncovering other disorders not listed therein.
Article 30 (1) of the Public Education Act states that children and students with special educational needs have the right to receive pedagogical, special educational or conductive pedagogical provision within the framework of special care, as made necessary by their state, from the time their special needs are diagnosed. Special care shall be provided in the framework of early development and care, kindergarten education, school education and teaching, developmental provision in accordance with the professional opinion of an expert and rehabilitation committee.
The above regulation clarifies the dual role of expert committees. First, the right to a specific provision is established by issuing the professional opinion of the expert committee, which means that without an expert opinion, students cannot receive special services. Second, based on their special expertise and the information available to them, the expert committees make proposals for specific forms of provision which serve the development of the child and student.
The most important aim of the examination is to identify or preclude that the student suffers from some disability and to draw up a proposal concerning the most suitable form of education from the aspect of the development of the student. Besides this, the expert proposal orients the parent, the teacher and the head of the institution in several other aspects by declaring a position in questions like the pedagogic methods that should be applied, the exemption from certain subjects or parts of subjects, or private student status.
Therefore, the participation of the expert committee is important not only because it can help the parent in the choice of a suitable institution, but also because an expert opinion with legal effect and, in the cases governed by the Public Education Act, binding force on the parent, the student and the institutions can only be issued by the bodies determined in the related legal regulations and by following the procedural rules therein. Our position is that this examination is a fundamental condition of enforcing the right of the child to special care. The co-operation between the parent and the expert committee can help the development and the catching-up of the student in an effective way.
Examination by an expert is carried out at the request of the parent. We were frequently informed by parents of cases where it was the school that sent the child for examination by the expert committee. Decree 14/1994 Of the Ministry of Culture and Public Education on training obligations and teaching specialist services stresses that the procedure of the expert committee shall be initiated at the request or with the consent of the parent. If in the opinion of the public education institution or the family protection institution defined in a decree it is necessary to refer the child/student to the expert committee for examination, it invites the parent to the institution and by giving the reasons proposes the examination of the child by an expert; at the same time the institution is liable to inform the parent of the possible consequences that can be expected based on the examination results, as well as of the rights of the parent in connection with the examination and its findings. Also in this case the parent must give his or her approval for the procedure to start.
Article 30 (4) of the Public Education Act stipulates an exception when the parent’s agreement is not required, namely, in the interest of a child, a notary can oblige parents to take the child to an expert’s examination or to have the child enrolled at the appropriate education and teaching institution on the basis of the expert opinion. Parents are confronted with another barrier in connection with the commencement and the execution of the procedure by the expert committee in Article 18 of Decree 14/1994 (VI.24.) of the Ministry of Culture and Public Education, according to which the procedure may be initiated by a family welfare institution if the parent does not agree with the necessity of the expert’s examination, or by the expert committee itself if the parent fails to take the child to the expert’s examination despite the repeated call to attend, or does not co-operate during the expert’s examination, or does not agree with the content of the expert opinion or with the opinion being forwarded, and does not sign the application.
Based on Article 12 (1) of Decree 14/1994 (VI.24.) of the Ministry of Culture and Public Education, a parent may at any time initiate the examination of his or her child by the expert.

In her petition, a parent asked for assistance in connection with the schooling of her child. She informed us that in the spring of 2004 the educational counsellor advised that her child, who at the time had already reached the age of six, should remain in kindergarten education for another year. The head of the kindergarten initiated an examination by the expert and rehabilitation committee in charge of assessing children’s ability to learn in order to establish maturity for school, the parent, however, did not agree with the necessity of the examination. We informed the parent that under the Public Education Act a child can be enrolled for a given school year in kindergarten education for the last time in the year in which he or she reaches the age of seven. This option is only available if the child was born after 31 August and the educational counsellor or the expert and rehabilitation committee proposes that he or she remains for another school year in kindergarten education. The educational counsellor or the expert and rehabilitation committee can make such a proposal at the request of the parent and with the consent of the teaching staff of the kindergarten. The educational counsellor or the expert committee shall obtain the consent of the teaching staff prior to the examination of the child/pupil. The cited rule is detailed in Decree 14/1994 Of the Ministry of Culture and Public Education on training obligations and teaching specialist services which states that as from the year in which a child turns seven years of age, if the educational counsellor so proposes, the child can remain in kindergarten education for another school year after 31 August. There is only one exception to this rule: if the child has already been diagnosed as a child with special educational needs by the expert committee, it is the expert committee that decides the question of school maturity. The parent indicated that the head of the institution called on the teacher of her child not to issue a document certifying the child’s school maturity for the school year 2005/2006. As stated by the Public Education Act, having reached the age of seven, children shall attend school or receive special education as made necessary by their state. The control examination by the educational counsellor shall decide whether the child is mature for school or should receive special education. As regards the examination of the child by the expert committee, first, the education counsellor did not contact the expert committee, meaning that according to her expert opinion the child does not have special educational needs, second, the parent did not initiate the committee’s procedure either, and did not agree with the proposal of the head of the institution. On the whole, we concluded that considering the circumstances, the child is not required to be examined by the expert committee. (K-OJOG-1/2005.)

In arriving at an expert opinion, it is the parent who, based on the proposal of the expert committee, selects the form of education appropriate to the state of his or her child. The selected institution shall be one that disposes of a teaching staff and infrastructure necessary for the education of children with special educational needs. The notary or chief notary of the local government that maintains the public education institution has the obligation to keep the competent expert and rehabilitation committee informed of those institutions that meet the desired requirements. Based on the data received, the committee draws up a list of institutions which provide special care for the child/student and informs the parent at the examination of the possibilities through which his or her child can complete compulsory education or fulfil his or her educational obligation.
We often encountered the problem of the expert committee not being able to find a suitable education institution for the child because the available list of institutions did not contain any. In the event that the list of institutions does not contain any institution that could ensure the type of education the special educational needs of the child demand, pursuant to Article 14 (4) of Decree 14/1994. (VI.24.) of the Ministry of Culture and Public Education the expert and rehabilitation committee shall send its professional opinion to the mayor who is competent to proceed in the village, town, town of county rank, or the district in Budapest where the domicile, or in the absence thereof, the residence of the child/student is. The mayor shall make arrangements so that the appropriate education and teaching institution is available, and, where necessary, shall request the chief notary of the county concerned to provide for the required special education teacher or other expert from the network of mobile specialists. The mayor shall inform the expert and rehabilitation committee of the measure he has taken within thirty days.
In the event that a foundation school is indicated as the suitable institution in the expert opinion, then the parent is entitled to choose an institution that is not maintained by the local government or a state body. Such institutions, however, can charge fees for enrolment and provision as defined in the Public Education Act. In these cases parents feel that there is a contradiction between their obligation to pay a tuition fee and the right to a primary school education free of charge.
The school designated by the expert committee – unless it is a school with an obligation to admit the child (it is located in the district where the child lives or the parent works) – may only reject the student if there is no place available at the school. In such a case, in accordance with Article 30 (5) of the Public Education Act, the institution giving the expert opinion shall try to find another education and teaching institution which disposes of the staff and infrastructure needed for special education and teaching. In case the placement of the child/student cannot be solved in this way either, the institution giving the expert opinion shall define in what way the child/student can receive education and teaching, and shall put the child/student on a waiting list until he or she is admitted to an education and teaching institution.

In her petition the parent informed us that the expert committee which assessed her child’s learning ability proposed the following in its professional opinion: the child should start his first grade of primary school education in the school year 2004/2005 at the school of his residence, in a small size class if possible, and simultaneously he should receive developmental provision. The school informed the parent that as no small size class would start and the school could not ensure developmental provision, it could not admit the child. The head of the institution suggested several options for the parent each of which proved to be unfeasible and at the same time seconded the notion that the child should apply to another primary school in the township. That school, however, rejected the admission application of the child and also the appeal against the decision was in vain. The parent told us that since she was misinformed several times, in September 2004 she accepted in a written declaration that instead of starting his primary school education, her child would stay at home for another year. In April 2005 the parents tried to enrol the child again in the school of residence, where the head of the institution told them again that the school’s facilities remained unchanged, and so they should contact the other primary school in the township which last year had already refused to admit the child to the institution. Having done so, the parents were told by the head of the other institution that their child should have already started his studies last year at the school of residence. The expert opinion of 15 April 2005, which was given at the control examination that was due at the time, designated the primary school of residence for the child, which the parent accepted and visited the head of the institution again, now furnished with the new expert opinion, who, as the parent recounted, objected to the child having been examined without his notification and contribution. The head of the institution also mentioned that a number of parents informed him of their intention to take out their children from the school, should the petitioner’s child be enrolled. The head of the competent child welfare service convened a meeting to discuss the case and to solve the conflict, but neither the head of the institution, nor the notary turned up at the meeting. We launched a proceeding to investigate the case. At our initiative the head of the institution informed us that as from the school year 2005/2006, the child had been enrolled in the first grade of elementary education at the primary school of his residence, and also that as of the second semester of year 2004/2005 the school had ensured the staff and infrastructure needed for integrated education. (K-OJOG-455/2005.)

If a parent has signed the expert opinion, he or she is required to enrol the child in the institution designated in the opinion. In the event that a parent disagrees with the expert opinion, he or she is not liable to sign it, and as recourse has the option of contacting the competent notary at the residence of the child. If a parent disputes the content of the expert opinion, the expert committee has to notify the notary thereof. The notary will decide on the issue of compulsory education in the framework of an administrative procedure. Our view is that it is an essential problem that in many cases the expert committee itself fails to inform the parent of the possibilities of legal redress, even though this is a compulsory part of the expert opinion. In spite of this, parents not accepting the professional opinion of the expert committee very often fail to use the remedial mechanisms provided by the law, instead, they enrol their child in an institution other than the one designated in the expert opinion. Unfortunately, this is done with the consent of the school admitting the child. On the other hand, it is important to stress that the head of the education and teaching institution named in the expert opinion can start an administrative procedure if the child has not been enrolled in the education and teaching institution designated by the expert committee.

A parent asked for our help because he wanted to enrol his child with special educational needs in the local primary school instead of the institution specified by the expert committee assessing learning ability. The parent refused to accept the expert opinion and contacted the notary who in his decision confirmed the institution proposed by the expert committee, and informed the parent of his further possibilities of legal remedy which the parent didn’t resort to, therefore the decision of the notary came into effect. We discussed the case with the notary and the expert committee. We also informed the parent that if he wished to transfer his child to another type of school, he would have to take his child to be re-examined, which, pursuant to Decree 11/1994 (VI.24.) of the Minister of Culture, he can request at any time. Until then, however, the student had to start her studies in the institution designated by the notary in his effective decision taken on the basis of the expert opinion. Based on the information we received from the notary, the local government can assist the parents with transporting their child to school. (K-OJOG-892/2005.)



Final Examination at the Secondary School

The year 2005 was the first year when school-leaving examinations were administered in the new system. In addition to the provisions of the Public Education Act, the regulations concerning school-leaving examinations are laid down in Government Decree 100/1997. (VI.13.) on the Issuance of the Examination Regulations for the School-Leaving Examination. The Government Decree came into full force with the new two-level school-leaving examination having been administered from 2005 onwards, as in former years only a few provisions thereof were to be applied. The transition to the new system raised several issues.
The advanced examination is organised by a central body, therefore candidates not necessarily take this examination at their own secondary school.

Our Office received a letter from an examinee who complained that for him the venue of the advanced oral examination was difficult to access. He told us that he lived in the country and was scheduled to take the examination in district IV in Budapest. He stated that from his place of residence there was no means of transport by which he could arrive at 8 a.m. to sit for the examination, no matter how early he got up.
We informed the petitioner of the following. The advanced school-leaving examination has replaced the former entrance examination. From this year onwards, candidates applying for admission to a higher education institution are not required to take a separate entrance examination, they only need to pass the school-leaving examination. Before, entrance examinations were organised by the higher education institutions. These examinations were held at the seats of the higher education institutions, which placed some extra burdens on the candidates, namely, they had to arrange for their transfer to the venue or for accommodation at the location. Now the advanced school-leaving examination poses the same problems. There are no legal regulations in place stipulating that the advanced school-leaving examination should be organised in a way so that each candidate can as easily access its venue as possible. Naturally, the National Evaluation and Examination Centre of Public Education makes efforts to draw up the schedule in a way so as to cause the least trouble to examinees, but obviously it cannot meet all demands. This may be disadvantageous for examinees, but certainly does not violate their rights. (K-OJOG-564/2005.)

Another issue was the impartiality of teachers at the advanced school-leaving examination.
	
A petitioner claimed that it was against the principle of equal opportunities that in the case of an advanced school-leaving examination the examining teacher was at times the one who taught the candidate during his or her secondary school studies. We told the petitioner that pursuant to Article 17/A (1) (b) of Government Decree 100/1997. (VI. 13.) on the Issuance of the Examination Regulations for the School-Leaving Examination, if for an examination subject an advanced school-leaving examination is arranged, the oral examination shall be taken before a subject examination board – comprising a chair and two examining teachers – the members of which shall be appointed by the National Examination Centre. As defined in Paragraph (2), a member of the subject board shall comply with the criteria established for examining teachers, and shall have fulfilled the requirements set by the National Examination Centre in respect of the in-service training that serves the preparation of teachers for organising school-leaving examinations.
According to our position, the above provisions guarantee impartiality. That the examination is held before a subject board of which another examining teacher and the chair are also members, is sufficient to ensure impartiality. The opportunities of examinees would be unequal if this impartiality was not secured. Conditions beyond the above cannot violate the principle of equal opportunities. Moreover, it is impossible to eliminate every potentially disturbing element, in other words, there is no way of setting up a system that could fully exclude all psychological factors. This would mean that care should be taken that the examiner and the examinee are not at all acquainted with each other, that is, they could not happen to live in the same street, to have regularly met in the local grocery store, etc. In this respect, for example, that the examinee has seen the examining teacher on television in a special program and so he or she knows what the teacher’s favourite topic is or that he or she is simply familiar with the teacher’s face, could also be to the advantage of the examinee in one way or another. In our opinion the legislator was right not to deem the preclusion of such advantages necessary. (K-OJOG-578/2005.)


The legal regulations permit that students with special educational needs are granted preferential treatment in taking their school-leaving examination, this, however, does not mean that they would be totally exempted from the obligation to sit the examination. In the event that, due to his or her special educational needs, a student has formerly been exempted from the assessment of certain subjects during his or her studies, this exemption is also granted for the school-leaving examination and so the student can decide to sit an examination in the subject of his or her choice instead of the compulsory examination subject concerned.

Based on Article 30 (9) of Act LXXIX of 1993 and Article 6 (7) of Government Decree 100/1997 (VI.13.) on the Issuance of the Examination Regulations for the School-Leaving Examination if a student with special educational needs (e.g. student with speech disorder, etc.) has been exempted from the evaluation and assessment of certain subjects in secondary school, on the school-leaving examination the student can choose other subjects instead of the given subjects. At the school-leaving examination longer preparation time shall be ensured for the student, for written tests the use of devices applied during school studies (typewriter, computer, etc.) shall be made possible, and if necessary, the replacement of written test with oral test, or the replacement of oral test with written test shall be allowed. (K-OJOG-140/2005.)

The whole country was stirred by the advance disclosure of certain school-leaving examination theses during the May to June examination period. On account of the petitions we received, our Office also investigated the situation that emerged as a result of the baccalaureate scandal, as the press called it, or to be more precise, of its consequences. In its resolution of 11 May 2005, the Minister for Education annulled the results of the standard written school-leaving examination in mathematics that was held on 10 May. In the resolution he cited Article 95 (9) of Act LXXIX of 1993 on Public Education as the grounds for his decision. In the following days we were contacted by an unprecedented number of students, parents and teachers challenging the legitimacy of the decision via the phone, in e-mail, in fax, and in letter.
Our stance is that the decision of the Minister for Education was lawful. Within the meaning of Article 95 (9) of the Public Education Act that is, the Minister of Education – in accordance with the rules of the examination regulations and acting in the framework of the procedure regulated in Act IV of 1957 on the general rules of administrative procedures – has the right to declare the results of the school-leaving examination void in case it is proved that the examination was organised contrary to the law. Hence the Minister, in virtue of the power vested in him by the law, has the right to annul the results of the examination. In this case, the existence of the condition must be explored, namely, whether it was proved that the examination was organised contrary to the law.
The set of theses in mathematics were disclosed to the public a few days before the examination. The exercises were available on the internet, or were offered for sale at several places, and even the press reported that they could access the set of exercises. What’s more, one of the reporters of Este (an evening news program) on Hungarian Television handed over the closed envelope which contained the theses to the Minister of Education on the evening before the examination. All this is enough to prove that the exercises became known to the broad public so that it could influence decisively the examination results.
The school-leaving examination had first served as an entrance examination in 2005. Therefore, it was of extraordinary importance that all conditions of the examination be fair and honest and that students be assessed on the basis of their actual knowledge at the examination. However, equal opportunities were jeopardised by the fact that to some of the examinees the theses became known in advance. They gained an advantage this way, making it impossible to compare the actual knowledge of the students.
The very purpose of the baccalaureate/entrance examination, as defined in the law, was injured. By administering a written examination the theses of which were not unknown, the organisation of the examination proved to be unlawful. We may as well treat this as well-known fact, since nearly the whole country knew of this, therefore no further evidence is needed.
The annulment of the examination results is not a sanction. Its aim was not to punish the examinees that learned of the exercises in advance. The annulment of the examination was a legal consequence which takes place if the organisation of the examination is contrary to the law. Therefore, those examinees who did not know the exercises in advance, cannot refer to the fact that they acted in accordance with the rules. The examination results were annulled not on the grounds of irregularity, but because of an objective fact, that the manner in which the examination was organised was unlawful. And there is no doubt to that.
Based on the above, we are of the view that the Minister for Education took a lawful decision in ordering the annulment of the examination results. Accordingly, we could not answer the request which motioned us to take measures for the withdrawal of the decision annulling the results. We continuously informed the petitioners of the aforementioned facts.

HIGHER EDUCATION


Similarly to the practice of previous years, we classified the complaints we received in 2005 into three major groups. The first group contains the cases related to admission, the second group consists of the cases that address the fulfilment of academic requirements, and finally, the issues concerning the financing of studies are dealt with in the third group.



ENTRANCE TO HIGHER EDUCATION INSTITUTIONS


As stated in our earlier reports, the legal basis for the admission procedures of higher education institutions is set forth in Article 64 (2) (c) of the Higher Education Act. Pursuant to the Act, the specification of admission criteria is a specific case of the manifestation of the autonomy of higher education institutions. Universities and colleges establish the number of admissible students within the scope of their competence and select their future students from among the candidates at their own discretion. Naturally, this takes place within the framework provided by the applicable laws. Autonomy does not mean, however, that higher education institutions are not required to respect the general legal principles and the provisions laid down in legislation concerning the admission procedure. In addition to the Higher Education Act, another fundamental legal source of rights in this field is Government Decree 269/2000. (XII.26.) laying down the general rules for the admission procedures of higher education institutions (hereafter as the ‘Admission Decree’).
The admission-related institutional (and Faculty) regulations of the individual higher education institution have to be mentioned as well, although the provisions of these are not construed as provisions of legal source. Nevertheless, they do bind the participants of the admission procedure: the candidates and the institutions themselves. Although it is not deemed as a legal source either, the publication ‘Higher Education Admission Guide’ of the Ministry of Education (hereinafter as the ‘Admission Guide’) is of immense importance. The Admission Guide is the primary source of information for the candidates, so it is important that it should contain only accurate information exactly because of its significance.
It follows from the institutional autonomy granted by the aforementioned provisions of the Higher Education Act that our Office is only entitled to examine whether the higher education institution in question has complied with the requirements laid down in the law and the institutional regulations concerning the admission procedure, which serve as a guarantee.
In some of the complaints we received, the petitioners inquired about such admission-related issues to which they could have found the answer in the Admission Guide. Even in these cases we provided the petitioners with information and called their attention to the fact that they could find detailed information in the Admission Guide.
One group of petitioners inquired about the conditions that have to be fulfilled in order to qualify for the admission procedure, in other words, what are the requirements one has to meet to be able to submit a valid admission application.

The petitioner applied for a programme for which the higher education institution stipulated an advanced school-leaving examination as a precondition. However, apart from submitting the standard application form, he failed to apply for a school-leaving examination. We informed him that in the new baccalaureate/admission system – as the school-leaving examination and the entrance examination are now one and the same – higher education institutions and the National Higher Education Information Centre (OFIK) do not regard admission applications as a simultaneous application for the entrance examination. Where admission to higher education requires that a school-leaving examination be taken for the calculation of one’s scores, application for the school-leaving examination can and should be done totally independently of the admission procedure. This is because the school-leaving examination will always be valid for admission to higher education, i.e. the date of passing the school-leaving examination does not necessarily coincides with that of applying for a higher education institution. Therefore, in the course of the admission procedure the institutions and the OFIK don’t even know whether the individual candidates have passed a school-leaving examination in the subject they are taking an entrance examination for, and if so, whether they have passed the examination of the required level. Each candidate should therefore apply, if they are required to do so, for the school-leaving examination separately. Consequently, the petitioner’s application for admission to higher education in 2005 is valid but merits zero points, since he has not passed the examination of the required level on the basis of which his admission scores could be calculated. (K-OJOG-518/2005.)

As mentioned earlier, investigating whether the scores achieved by a candidate truly reflect his or her performance at the examination does not fall within the competence of our Office. Nonetheless, we can examine if there have been any irregularities during registration.

The petitioner contacted our Office complaining about a fault in administration. In the course of the admission procedure she was called on to supply a missing document, which she fulfilled by submitting a copy of her baccalaureate certificate. Nonetheless, on 28 July 2005 she received a notification from the student registry in which she was informed that she had been disqualified from the admission procedure for having failed to pay the HUF 3000 that was due. As the petitioner had a copy of the postal cheque certifying the payment, she filed an application with the National Office of Admission to Higher Education, in which she stated that she had paid the procedural fee of admission and had sent the pertaining cheque. Following the procedure by the OFIK, the higher education institution concerned informed the candidate that she could only enrol in fee-paying training. After that the petitioner contacted our Office. We addressed a letter to the higher education institution as a result of which it reconsidered its former position and admitted the petitioner as a state-financed student. (K-OJOG-774/2005.)

As from 2005 onwards, the separate entrance examination has been replaced by the school-leaving examination. In the new system admission scores are calculated on the basis of the grades awarded for the school-leaving examination. But what about those who did pass a school-leaving examination but hold no certificate in the subjects that are compulsory for the school-leaving examination today, or those who do have the relevant certificate but no grade as at the time they were given a textual evaluation? The new system has to accommodate them as well.

The petitioner passed his school-leaving examination in 1979. In that year – similarly to other years – history was not a compulsory subject of the school-leaving examination, hence he doesn’t hold a certificate in that subject. We informed him that in this case the school-leaving examination passed in another subject could not be recognised in place of history, but he could be sure that he would be eligible for taking part in the admission procedure. Just as if another subject required for the entrance examination was missing, he would have to pass an examination in history now, and his scores would be calculated on the basis of the results of this examination. (K-OJOG-374/2005.; K-OJOG-462/2005.; K-OJOG-463/2005., K-OJOG-471/2005., K-OJOG-484/2005., K-OJOG-492/2005., K-OJOG-1266/2005.)

Those who have passed a school-leaving examination in a subject required for admission, but were not awarded a grade in the baccalaureate certificate but only a textual evaluation stating ‘passed’ are not required to sit for an examination. (In 1974 students were not awarded grades for their school-leaving examination, rather they received a rating in the form of textual evaluation.) Their results are compatible with the current system, i.e. ‘excellent’ can be converted to ‘excellent’ (5) (100%) of the current standard school-leaving examination, whereas ‘passed’ reads as ‘good’ (4) (79%) in the standard examination. (K-OJOG-73/2005., K-OJOG-422/2005.)

As part of the transition to the new system, a certificate in a foreign language could for the last time be accepted as a school-leaving examination in 2005. Such certificates are completely valid for the purpose of the school-leaving examination, but not for admission to higher education.

A parent turned to our Office with the following complaint. Her child obtained a certificate in a foreign language and was thus exempted from the early school-leaving examination in a foreign language, but higher education institutions did not accept the certificate as an entrance examination. According to the parent, this practice was discriminative. We informed the parent that Article 61 (10) of Government Decree 100/1997. (VI.13.) on the Issuance of the Examination Regulations for the School-Leaving Examination stipulates the following:
“A student who holds a state-accredited ‘C’ category – either monolingual or bilingual – certificate of at least an intermediary level in a foreign language or any equivalent certificate shall be regarded as having passed the school-leaving examination in a foreign language in the examination periods in the years 2002 to 2005. In this case the knowledge of the examinee shall merit a grade of excellent (5) until 2004, and in 2005 it shall merit a grade of excellent (5) (100%) awarded for the advanced school-leaving examination. For the purpose of the higher education admission procedure, the requirement of an advanced baccalaureate certificate in a foreign language stipulated as a precondition of admission may not be fulfilled by way of a baccalaureate certificate issued on the basis of a language exam certificate as defined in this paragraph. Students who are required to pass an advanced school-leaving examination in a foreign language in order to qualify for the pursuit of higher education studies and who have formerly passed the early advanced school-leaving examination in a foreign language by presenting a state-accredited language exam certificate, may apply for an advanced school-leaving examination in the same foreign language during the validity of their student status.”
The above legal regulation clearly states that higher education institutions cannot recognise an early school-leaving examination passed on the basis of a language exam certificate for the purpose of their admission procedure, this exemption applies only to the school-leaving examination with the primary aim of easing the burden on examinees during the school-leaving examination. However, granting advantage in the admission procedure is not an objective of this arrangement. In our view, discrimination could be suspected exactly if a baccalaureate certificate obtained this way could be converted into admission points. The child of the petitioner suffers no disadvantage as according to the last sentence of the cited provision, she can still apply for the school-leaving examination needed for admission during the validity of her student status – or for that matter, at any subsequent time – and thus she will be in the same position in the admission procedure as any other candidate. (K-OJOG-983/2005., K-OJOG-1327/2005.)

Several petitioners inquired whether introducing and applying the two-tier school-leaving examination in the admission procedure of higher education institutions qualified as discrimination. The ‘master case’ was filed under the number K-OJOG-22/2005., but later on we had to consolidate it with several other petitions as we subsequently received a vast number of petitions on the same issue. The major question in the case, which was echoed in the press at the time, was whether students passing their school-leaving examination and sitting for their entrance examination in 2005 would be at a disadvantage compared with their peers who took the entrance examination in the same year but had already passed their school-leaving examination.

As the petitioners – students, teachers, and heads of institutions – claimed, by introducing the two-tier school-leaving examination students taking their baccalaureate in 2005 would be at a disadvantage in the admission procedure when compared to those who had passed the school-leaving examination before. According to the petitioners, dozens of those students who passed their baccalaureate before – primarily in 2004 – and were granted admission to an institution other than the one they designated in the first place, could now benefit from this opportunity, whereas those sitting the school-leaving examination in 2005 became desperate and demoralised when recognising that they indeed had a ‘handicap’ compared with the peers who already held a baccalaureate certificate.
The petitions approached discrimination in two ways:
	Students having passed their school-leaving examination before 2005 and applying for a higher education institution this year could get their baccalaureate grades recognised as a standard school-leaving examination for which they were awarded the maximum percentage points in the admission procedure. This means that a former baccalaureate grade of excellent equalled 100% irrespective of the percentage points for which the grade had been awarded. On the other hand, students taking both their baccalaureate and entrance examinations in 2005 could receive 100% only if they made no mistakes at all in their baccalaureate test and earned the maximum number of points, or else even if they were awarded the same grade as those who passed their baccalaureate earlier (e.g. excellent), this earned them 2-3 points less in their admission scores. In assessing entrance examinations, 2 to 3 – if doubled 4 to 6 – points could mean an enormous advantage.

Students having passed their school-leaving examination before 2005 are entitled to sit for an advanced school-leaving examination in 2005. If they achieved at least 33% at the examination then they were granted 7 extra points that were due for the advanced baccalaureate certificate. At the same time, they could get their old baccalaureate grades better than satisfactory (3) recognised, i.e. for the calculation of the acquired points they could request that the better former results be validated, while since they passed the advanced school-leaving examination they also received the extra points due for the advanced baccalaureate grades if these were satisfactory or better. In other words, if a student got excellent (5) for his or her school-leaving examination taken before 2005 and in 2005 achieved 33% at the advanced school-leaving examination, then she or he received the maximum points plus 7 extra points (per subject), while students taking their baccalaureate in 2005 could only achieve the same admission scores if they earned the maximum points in 2005 for their advanced school-leaving examination.
Based on the relevant legal regulations, we arrived at the following conclusion. Each of the two approaches outlined under the two points implies the infringement of educational rights in itself, but their combined effect indeed jeopardised the rights of that group of students applying for admission to higher education institutions who sat their school-leaving examination in 2005, i.e. the suspicion of discrimination against those taking the school-leaving examination in 2005 was a just one. At the same time it was obvious that during that stage of the baccalaureate/admission procedure (spring 2005, well after the end of the school-leaving examination and of the submission of admission applications) the predetermined rules could no longer be fully modified, as this would have meant such a serious violation of the constitutional requirement of legal certainty, that would have caused more harm than the prevalent constitutionally absurd situation. Legal certainty, however, could be endangered only by such a regulation with retrospective effect as would have put the subjects of law in a disadvantageous position. An amendment of the rules that would not be detrimental for the persons concerned was feasible.
We concluded that, first and foremost, with a view to the following years, the problem could be remedied through the amendment of the legal regulation that governed the admission procedure, and in respect of the candidates applying for admission to higher education in 2005 the Ministry of Education could invent ad hoc way/ways of eliminating the lack of equal opportunities.
We presented the above to the Minister of Education and requested him to act promptly.
The Minister of Education was aided in his decision by the status report done by the Minister of Justice. The Minister of Justice gave an account on his position concerning the problem detailed under point 1 herein to the Prime Minister.
In his note, the Minister of Justice underlined the fact that those taking the school-leaving examination in 2005 and those having already passed such examination before were awarded admission points according to different rules. He also pointed out that this difference in rules would give rise to constitutional concerns only if it resulted in the discrimination prohibited under Article 70/A of the Constitution. According to the position consistently maintained by the Constitutional Court, not every type of discrimination violates the Constitution. Based on the practice of the Constitutional Court the Court establishes discrimination only if it persists within a group of similar people (homogeneous group) within the same regulatory concept and there are no sufficiently grave (i.e. directly related to the given situation and reasonable) constitutional grounds for a different regulation.
According to the evaluation of the Minister of Justice, in respect of the potential modification of the system of the school-leaving examination or, in conjunction with this, that of admission to higher education, those who had passed their school-leaving examination earlier and those sitting for their baccalaureate in 2005 for the first time did not form a homogeneous group with regard to the calculation of admission points. These two groups of those applying for admission to higher education institutions could not be treated completely as a single group because through the introduction of the new school-leaving examination a new system essentially different from the old one was set up, which allowed students to take a two-tier (standard and advanced) school-leaving examination. The former and the current systems differ greatly from each other and so in the context of modifying this system, the positions of these two groups cannot be compared, and consequently, in terms of constitutional law, we could not talk of discrimination.
Considering the available information and analyses the Minister of Education adopted the following position. He accepted the position of the Minister of Justice and declared that the problem presented under point 1 did not constitute discrimination between the candidates. Therefore, he decided that in this respect no amendment of the legislation or any other measure was necessary.
We maintained our position with regard to this issue. Contrary to the position of the Minister of Justice, we believed that applicants inevitably constituted a homogeneous group. Article 70/F (2) of the Constitution stipulates as a fundamental right the right to higher education available to all persons on the basis of their ability. The aim of the entrance examination system is exactly that candidates with the best ability are admitted to higher education. At the same time, in assessing abilities it is essential that the performance of candidates be comparable and that, based on this, they are ranked in a standard manner. In case applicants cannot be regarded as a homogeneous group in terms of ranking, the very principle underlying the admission system will fail to operate.
In connection with the problem under point 2, the Minister of Education resolved to present an initiative to the Government for the amendment of Gov. Decree 269/2000. (XII.26.). Pursuant to the decision of the Government, through the amendment the following Paragraph (12) was added to Article 20 of the Admission Decree which came into force on 27 April 2005:
“(12) Within the powers granted under Article 74 (1) (g) of the Higher Education Act, the Minister of Education – in conjunction with the introduction of the new system of the school-leaving examination and with a view to managing the differences arising from the method defined for calculating the points of those who had passed the school-leaving examination before 2005 and to ensuring equal opportunities – may decide within the limits set by the position delivered by the Higher Education and Scientific Council to increase the admission quotas of state-financed students for certain programmes of the individual higher education institutions in a way so that it compensates for the potential disadvantages – that may stem from the method defined for the calculation of the admission score of candidates who had passed the school-leaving examination before 2005 – applicants passing their school-leaving examination in the new system may suffer. In the case of higher education institutions maintained by the church the Minister of Education may decide on the increase of the admission quotas in accordance with the procedure specified in the second sentence of Article 74 (1) (g) of the Higher Education Act.”
We established that the decision of the Minister of Education taken in line with the aforementioned authorisation could compensate for the disadvantages certain applicants may suffer. (K-OJOG-22/2005.)

The Constitutional Court also expressed its opinion with regard to this issue, and in its Resolution no 168/B/2005 AB refused to establish that certain rules of score calculation were contrary to the Constitution. The Constitutional Court stated that the regulation of Government Decree 269/2000. (XII.26.) on the General Rules of the Admission Procedures of Higher Education Institutions, does not make any distinction as to when (before or as from 2005) and how (in the old one-tier system or a standard or advanced examination in the new system of the school-leaving examination) the candidates applying for admission to a higher education institution had passed the school-leaving examination when calculating the admission scores on the basis of the results achieved at the school-leaving examination. These rules are equally binding to all applicants. In addition, it also established that the effective regulation in itself did not restrict the right to higher education, it merely influenced the chance a student passing the school-leaving examination had for admission to the selected higher education institution in the given year, and therefore the regulation could result in a difference only between chances but not between rights. Based on the above, the Constitutional Court refused to annul the provision concerning the students who took their school-leaving examination in 2005, and did not stipulate any obligation for the legislator to amend the legislation in the given period.
On the other hand, the Constitutional Court stated that the legislator had the general obligation stemming from the Constitution to create rules that not only ensure equal rights but also equal opportunities to the greatest possible extent. In determining the basic operational principles of the admission system the legislator formulated rules which although ensure the equal rights of one group of those concerned (those having passed the school-leaving examination in the old system), adversely affect the chances another group of those concerned have for admission to a higher education institution. On the grounds of this the Constitutional Court called on the legislator, i.e. the Government, and the Ministry of Education in a resolution to review by 31 December 2005 the regulation and create rules that serve the prevalence of equal opportunities.
Afterwards the Ministry of Education amended several legal regulations which we, naturally, monitored. The following problem emerged when amending the Admission Decree. As a result of the amendment the number of extra points awarded for a language exam certificate would decrease. The original intention of the Ministry of Education was to introduce this modification as from the year 2006. As this entailed the risk that this instant modification would be detrimental to those candidates who were preparing for the entrance examination on the basis of the old method of calculating the points, and this situation would violate the constitutional requirements regarding legislation, we proposed that this new system for calculating extra points be introduced no earlier than 2008. The Minister of Education accepted our proposal.


MATTERS RELATING TO STUDIES AND EXAMINATIONS


In addition to the statutory provision, academic and examination related matters of students in higher education are regulated by the detailed internal regulations created by the individual institutions. These regulations are public to all students, but in many cases it is our Office that informs those concerned of the rules applicable to them. Therefore, in the course of our activity we always try to call the attention of students to the availability of regulations facilitating thereby the effective assertion of their interests.
The rules pertaining to examination are in the most cases laid down in the internal regulations of the higher education institutions in full detail. Despite this, the events at an examination and the grades awarded often touch students to the core.

A student complained about the mark he received for an examination. We informed him that within the meaning of Article 32 (2) (c) of the Higher Education Act the teacher shall have the right to assess the academic activity and performance of students, therefore examination of the assessment of performance at an examination does not fall within the competence of the Commissioner of Educational Rights. However, even this autonomy of the teacher is limited by the procedural rules that are laid down in the law and the academic and examination regulations of the institution concerned. In the event that such an infringement can be proved in accordance with the relevant statutory provisions, then pursuant to Article 34 (4) of the Higher Education Act the student shall be entitled to appeal against decisions or actions of the higher education institution, or against cases when the institution fails to make a decision on the grounds of violation of the provisions relating to student status. In his letter the student mentioned that he would record the examination with a dictaphone. In this regard we called the attention of the student to the fact that apart from possibly violating personal rights, this solution could not be accepted as evidence in case of a review. (K-OJOG-533/2005.)

The obligation to pass a foreign language examination for the award of the diploma frequently proves to be the requirement which is the most difficult to fulfil. Like before, in 2005 our Office again received a considerable number of inquiries related to this issue – both from the students and the higher education institutions.

The Office of the Commissioner of Educational Rights received a number of complaints concerning the TOEIC examination in English (Test of English for International Communication) which the Budapest School of Communication introduced in 2004 as a language requirement for its business communication degree programme. The petitioners found it injurious that the college stipulated as a requirement passing the TOEIC examination with retrospective effect despite the fact that in 2003 when the petitioners were enrolled in the institution the college only required that an intermediate examination in one of the languages selectable on the basis of the academic regulations of the college be passed and that two subjects taught in English be completed. They claimed that in addition to the unlawfulness of the retrospective effect of this change, this requirement imposed considerable financial burdens on the students. As a consequence of our procedure and based on a survey among the students, the director-general of the institution carried out an in-house enquiry in connection with the TOEIC examination. As a result he established that although its introduction as a mandatory subject and passing this language examination would bring several benefits for the students concerned, acting in line with the opinions of the students, as of the academic year 2005/2006 the TOEIC language examination would be featured as an elective subject in the model curriculum. In accordance with the decision of the college, the TOEIC was simultaneously deleted from the range of mandatory subjects. (K-OJOG-269/2005.)


A deputy rector requested information about the actions a higher education could (should) take in case it proved true that the language exam certificate, which is defined as a precondition for the award of the diploma, a student (ex student) submitted was a forgery. If the person presenting the language exam certificate is still a student of the institution, he or she may as well be subjected to disciplinary proceedings. As also indicated by the deputy rector, in such a case the institution may refuse to issue the diploma. On the other hand, the institution is advised to do so only if it is absolutely certain that the language exam certificate is a counterfeit, because the student is entitled to bring the case before the court in order to obtain the diploma, and should the court find that the language exam certificate is valid it may give judgment against the higher education institution. The higher education institution also has the option of reporting the case to the police, in which case it is the investigative authority which shall decide whether a criminal offence has been committed or not. The higher education institution is not liable to lodge a complaint, this is only an option. Article 171 (1) of Act XIX of 1998 on Criminal Proceedings states that anyone may lodge a complaint concerning a criminal offence. It is obligatory to lodge a complaint if failure to do so constitutes a criminal offence. In our case the alleged criminal offence is forgery which is not subject to the obligation to lodge a complaint. Within the meaning of Paragraph (2) of the same Act, members of the authority and official persons, further, if prescribed by a separate legal regulation, public bodies shall be obliged to lodge a complaint – also identifying the offender if this person is known – concerning a criminal offence coming to their cognisance within their scope of competence. The means of evidence shall be attached to the complaint, or, if this is not possible, their safekeeping shall be arranged for. In our opinion a teacher of a higher education institution is neither a member of the authority, nor an official person, therefore no obligation is established by the provisions cited above either. (K-OJOG-643/2005.)


On many occasions our Office is contacted by students with disability who face more problems in pursuing their degrees than their healthy peers do. In the majority of the cases they know little of the preferential conditions and exemptions they are entitled to, hence we make all efforts to assist them with their studies by providing comprehensive information.

A petitioner requested information on the legal regulations applying to students with dyslexia. We called her attention to the fact that the relevant provisions are set out in Decree 29/2002 (V.17.) of the Minister of Education on the conditions of equal opportunities required for enabling students with disability to pursue their studies. According to Article 10 (b) of the Decree students with dyslexia may replace a written examination with an oral examination, and if on account of their disability they are not able to meet the requirements of the written component of the state-accredited ‘C’ category foreign language examination, they may be granted partial exemption from passing the ‘B’ category (written) language examination. Furthermore, longer preparation time shall be ensured for such students than that established for students without disability, for written tests the use of a computer shall be allowed, and for the examination they shall be provided with the necessary devices (e.g. typewriter, speller, dictionary of definitions, thesaurus). Additional general exemptions or preferential conditions pertaining to students with disability are also set forth in the Decree. The Annex to the Decree determines the rules pertaining to the establishment of disability. Accordingly, if a student suffered from disability already during his or her public education and as a consequence he or she enjoyed preferential treatment at educational and school-leaving examinations, the expert opinion attesting the establishment of the disability, its degree, and whether it is permanent or temporal shall be issued by the National Expert and Rehabilitation Committee for Speech Assessment which is competent on the basis of the type of disability, or by the Expert and Rehabilitation Committee Assessing Learning Ability which has competence at the place of residence. Based on the above, the petitioner had to obtain the expert opinion establishing the disability in the first place so that in accordance with the decision taken within its competence, the higher education institution could ensure for her the preferential conditions regulated in the Decree. (K-OJOG-112/2005., K-OJOG-254/2005.)

Article 5 of the Decree stipulates that higher education institutions shall be liable only to decide whether they provide the preferential conditions to their students or not. According to Article 2 (1) of the Decree students with disability shall have the right to file an application for preferential treatment. Pursuant to Article 5 (1) of the same Decree the application shall be adjudged by a committee set up for this purpose. Within the meaning of Article (2) students shall also be entitled to appeal against the decision of the committee. However, the committee or in the case of an appeal the head of the higher education institution shall not make the decision on the basis of equity, but shall be free to decide, taking into account the arguments presented, whether the institution grants preferential treatment. The legislation only stipulates the provision of preferential conditions as an option for higher education institutions but not as an obligation. Under the aforementioned provisions, the student may be exempted from passing the ‘B’ category language examination if the higher education institution so decides. No lawful exemption may be granted from the obligation to take the ‘A’ category examination. The higher education institution would thus violate the law if it also exempted the student from the latter obligation. (K-OJOG-1304/2005.)


During 2005 a number of correspondence students or students receiving distance education contacted our Office with their problems and comments concerning the arrangement of contact hours, examination dates and consultation sessions. We reached the following conclusions with regard to the complaints.
Pursuant to Article 70/F of the Constitution the Republic of Hungary guarantees the right of education and thus the possibility of pursuing studies in higher education to its citizens. A decisive principle of the enforcement of the latter right is that it is not an inherent right of citizens but is available to them on the basis of their ability. Decisions regarding participation in higher education are informed by several factors, since in addition to the individual objectives and the financial conditions of the candidates these are also influenced by social interests (thus general demand for the degree), and – especially in the case of correspondence training – the demands of employers. Applicants must therefore ponder a number of circumstances that could affect their studies in the future when they decide how much time, funds and paid or unpaid leave from the workplace they will need for the pursuit of the studies of their choice. Naturally, the factors influencing the outcome of studies may change over the years for the student, the employer and the higher education institution alike. At the same time, these changes obviously cannot bring about the transformation of the entire training system in line with the prevailing demand, nor could these lead to the occasional revision of the employer’s criteria. In determining the dates for examination and consultation, besides the individual requests of students, several other interests must be reconciled. Therefore, the principles pertaining to the maintenance of the coherence of the training provision system are in particular relevant in the case of correspondence training, and students are to schedule and plan their studies within this framework. (K-OJOG-1173/2005., K-OJOG-1214/2005.)
In connection with the petitions filed on distance education we also informed the petitioners that under point z) of Article 124/E of the Higher Education Act distance education is a form of training provision which is based on the interactive relationship of the teacher and the student and the independent learning activity of the student with the help of a set of specific information and communication technology tools of teaching and knowledge transfer and learning methods, the duration of which and the ways of verifying knowledge transfer and the fulfilment of academic requirements are determined by the higher education institution in an agreement concluded with the student on an individual training schedule. Within the meaning of this provision, the schedule of distance education is a flexible arrangement based on the mutual agreement between the higher education institution and the students involved in the training and therefore the Higher Education Act contains no rules that are binding in respect of its timetable and the determination of consultation and examination dates. (K-OJOG-915/2005.)


CHARGES AND FEES PAYABLE BY THE STUDENTS AND THE AVAILABLE FORMS OF SUPPORT


This year the majority of the complaints in connection with higher education concerned financing issues. The fundamental reason why we keep receiving a large number of such petitions is still the lack of distinction between ‘tuition fee’ and ‘training contribution’, as these concepts are often used incorrectly by the students and the institutions alike. Pursuant to Article 31 (1) of the Higher Education Act, students enrolled in state-financed tertiary education shall be liable to pay a training contribution whereas students enrolled in training not funded by the state – fee-paying training – shall be liable to pay a tuition fee and other fees. Only students enrolled in State-financed Training Programme may be exempted from the obligation of training contribution payment, students enrolled in fee-paying training shall not be exempted from this obligation even if otherwise they meet the other requirements stipulated for such exemption. In addition to the Higher Education Act, the rules pertaining to the fees and charges payable by the students and the forms of support available to them are laid down in Government Decree 51/2002. (III.26.) and the regulations of the individual institutions.



State-Financed Training Programmes

A degree may be pursued free of charge by students enrolled in their first state-financed undergraduate course, first course supplementing college degree to university degree, full-time course in an accredited school-based higher-level vocational training, evening or correspondence course in their first undergraduate programme or in their first accredited school-based higher-level vocational training. In line with this regulation after completion of the first undergraduate course the second degree shall be tied to the payment of a tuition fee. The time period for State-financed Training Programme is determined by the provision which stipulates that the total number of semesters for which the student has enrolled for may not exceed the length of the programme defined in the qualification requirements. On the other hand, this general rule must be clarified in view of the complaints that addressed the compulsory length of the programmes.

A petitioner inquired about the duration of the student status of her child. We informed her that in accordance with Article 27 (2) of the Higher Education Act a student shall have student status at an institution of higher education, which commences upon registration and shall last until the last day of the final examination period which follows the award of the pre-degree certificate in the given academic year. After termination of student status and until the degree certificate is issued the eligible person shall be entitled to the rights associated with the taking of the final examination and shall be liable to fulfil the obligations as defined in the institutional bylaws. Based on this provision thus the duration of student status depends on the end of the first final examination period. Therefore, if the child of the petitioner had her examinations during the autumn by virtue of postponement or the need for repetition, and thus these became due after the end of the first examination period, during the subsequent final examination period, the procedure by the higher education institution, namely, that it only certified student status until the end of the first examination period (until June), is a lawful solution according to the provisions of the Higher Education Act. (K-OJOG-863/2005.)

In his petition the petitioner inquired whether a postponed semester was offset against the 13 state-financed semesters. According to Article 28 (1) of Act LXXX of 1993 on Higher Education student status may be temporarily terminated for a period of four semesters on the whole, in a manner defined in the institutional bylaws, which may be extended by two semesters, or on the grounds of exceptional reasons justifying equitable treatment by no longer than a period equalling the length of the programme. The specific rights and obligations stemming from student status shall, however, remain valid during the termination of student status in the manner defined in the institutional bylaws. Nonetheless, during such period the student shall not be eligible for any financial or in kind benefits. Within the meaning of these provisions, in our view, the postponed semester is not offset against the 13 state-financed semesters as during the period in question the student postponing his studies was not entitled to any financial support and as such neither to the state funds granted for his studies. (K-OJOG-281/2005.)




Fees collected from state-financed students 

The issues most frequently discussed by the public and the media in 2005 concerned the problems of the fees payable by state-financed students. Although our Office encountered several complaints related to the question over the past years, in the majority of the cases the higher education institutions concerned could remedy the problems within their own competence. This year the cases received great publicity by virtue of the comprehensive investigation our Office started due to their considerable number and significance as well as the amounts of the fees collected. As a result, some of the higher education institutions co-operated with our Office and modified their fee charging practices in line with the relevant laws, while others continued to proceed in a way students found injurious.
The fees that can be charged in State-financed Training Programme are governed by Article 21 (2) of Government Decree 51/2002. (III.26.). According to this Article, in addition to the fees defined in a separate piece of legislation and in this Decree, higher education institutions may in their rules of operation and organisation set certain other fees for the services that are not related to the fulfilment of the academic requirements set out in the qualification requirements and the curricula, subject to the agreement of the student union. Pursuant to the legislation in effect in 2005, students could not be charged any other fees.


Our Office dealt with many petitions that concerned the Budapest Media Institute, an off-site institution of the Faculty of Arts of the University of Szeged. The number and the seriousness of the comments, notifications and complaints sent in connection with the fees the institution charged urged us to investigate the problem and therefore, to start proceedings.

The petitioners, who enrolled for the correspondence communication programme in State-financed Training Programme, found it unjust that during their university studies for ‘development’ first they had to pay HUF 80 000 per semester to the account number of the private company Médiamenedzser Oktató Kft., the sum of which was later on raised to HUF 90 000 per semester. In their opinion this was in breach of Article 18 of Government Decree 51/2002. (III.26.) laying down provisions pertaining to State-financed Training Programme. In his reply given to our inquiries concerning the problem the deputy rector informed us that the capitation grant allocated for the state-financed students enrolled in correspondence training for the undergraduate programmes in communication, communication-IT librarian, and communication-Hungarian studies at the Budapest Media Institute of the Faculty of Arts of the University of Szeged was a quarter, and as from 2004, half of the capitation grant allocated for full-time programmes. In spite of this, their university programmes had around the same number of hours of tuition as those in full-time programmes in the same subjects. In addition, he also explained that the amount paid by the students for ‘development’ is compliant with the relevant statutory provisions as the university spent these amounts for the purpose of continuously ensuring the most modern technical environment for the studies, and of offering more hours of tuition than defined in the curricular requirements.
According to the position of our Office, the obligation of state-financed students to contribute to the costs of ‘development’ at the Media Institute of the Faculty of Arts of the University of Szeged was contrary to the provisions of the Higher Education Act and of Gov. Decree 51/2002. (III. 26.) concerning fee payment obligations. Pursuant to the effective legislation, neither a decrease in capitation grants nor its possible increase should have any effect on the provisions pertaining to the fee payment obligations of students. Therefore, in the absence of authorisation by the law, higher education institutions are not entitled to compensate for the revenues lost due to the decrease by collecting fees from the students. On the other hand, the procurement of the technical equipment mentioned by the deputy rector is closely tied to the actual fulfilment of academic requirements. The continuous provision of a suitable technical environment (studio equipment, cameras, computer networks, workstations) is an indispensable condition for the adequate acquisition of the practical expertise defined in the curricular requirements. Considering this, the purchase of the equipment essential for the fulfilment of practical requirements is indispensable for enabling students to meet the qualification requirements and the academic ones defined in the curriculum, and this, in turn, on the basis of Gov. Decree 51/2002. (III.26.) precludes the possibility of stipulating the payment of a fee as training contribution. In view of the above, based on Article 7 (7) of Decree 40/1999. (X.8.) of the Minister of Education we sent an initiative to the higher education institution in which we requested that the institution cancel the obligation of the state-financed students enrolled in correspondence training for the undergraduate programmes in communication, communication-IT librarian, and communication-Hungarian studies to pay the unlawful training contribution in accordance with the laws.
In his letter, the rector informed us that he refused to accept the initiative requesting the elimination of the unlawful situation, and he deemed the practice of collecting the fees to be compliant with the laws. We maintained our position against the rector’s view. Pursuant to Article 70/F of the Constitution, the Republic of Hungary guarantees the right of education and thus the possibility of pursuing studies in higher education to its citizens. A decisive principle of the enforcement of the latter right is that citizens are entitled to pursue tertiary studies on the basis of their ability and not of their financial position. As it had also been stressed by the Constitutional Court, the fundamental right to higher education is infringed if the regulation pertaining to tuition fees and other charges – including the various forms of state subsidy – restricts the enforcement of this right to an unnecessary and disproportionate degree, in other words, if those with the appropriate ability are hindered in their efforts to participate in education, or it is made impossible for them [Decision 79/1995. (XII.21.) AB of the Constitutional Court]. This principle must be observed both in respect of the interpretation of the legal regulations pertaining to higher education, and when formulating the internal institutional regulations (financing issues).
The position of the rector did not contain any elements that could have substantially challenged the claims of our initiative, even though he refused to accept it. At the same time, the measures taken by the rector in response to our inquiry, i.e. making fee-paying training the exclusive form of education in the institute, as well as the general introduction of agreements on the payment of fees indicated that the University of Szeged, in fact, was trying to change a practice which – according to its own position – needed no modifications. We expressed our hope that this contradictory attempt at reaching a solution would in the end serve the interests of students in the spirit of the aforementioned constitutional principle. (K-OJOG-461/2005.)

The state-financed students enrolled for the English and German language programmes of tourism-hotel services, and commerce at the Faculty of Commerce, Catering and Tourism of the Budapest Business School (BGF-KVIFK) objected to the fees they had to pay as a ‘contribution to the costs’ and at the same emphasised that their obligation to pay HUF 150 000 as state-financed students violated the provisions concerning exemption from training contribution payment.

In response to our request, in his position the rector underlined that the institution had been collecting the fees for years in line with the legal regulations, as the fee was necessary for the foreign language programmes under Article 8 of the Higher Education Act because these qualified as an extra service compared with the courses offered in Hungarian. He also highlighted that (upon their application) students could choose whether they wished to pursue a degree in a Hungarian language programme for free, or they selected the foreign language programmes in exchange for a contribution to foreign language studies. They could indicate this demand for this extra service on the admission application form. Students had the possibility to transfer to the Hungarian language programme, without any adverse consequences. We are of the view, that the obligation to pay a contribution to studies pursued in a foreign language introduced for the foreign language programmes in State-financed Training Programme is in contradiction with the provisions of Gov. Decree 51/2002. (III. 26.) concerning fee payment obligations. In the Admission Guide the courses were featured as state-financed English and German programmes in tourism-hotel services, and commerce. As the rector pointed out in his letter, the programmes offered 33 contact hours a week either in English or German, and students were expected to give an account of the acquisition of the curriculum material in these languages. Having regard to these facts, delivering the courses in English or German is not an extra service, but an indispensable condition for fulfilling the qualification requirements and the academic requirements defined in the curriculum, and this, in turn, on the basis of Gov. Decree 51/2002. (III.26.) precludes the possibility of stipulating the payment of a fee as training contribution. We initiated that the higher education institution cancel the obligation of the state-financed students enrolled for the English and German language programmes of tourism-hotel services, and commerce to pay the unlawful training contribution in accordance with the laws.
In his reply to our initiative, the rector maintained his position on the lawfulness of collecting these fees. In his letter, he marked the inadequate regulation of laws as the cause of the problem and underlined that the new Higher Education Act by introducing the concept of ‘extra service’ remedied this insufficient regulation through the interpretative means of law. Pursuant to Article 125 (3) (a) of Act CXXXIX of 2005 on Higher Education, the one referred to by the rector, states that the fee-paying services available to state-financed students shall be, among others, teaching of a body of knowledge in any language other than Hungarian as chosen by the student, which is defined in the curricula of the undergraduate and graduate courses in Hungarian and is taught in Hungarian. The state-financed programmes announced by BGF-KVIFK for the academic year 2006/2007 contained four courses offered in a foreign language: commerce and marketing, and tourism and hotel services in English and German. Offering these programmes as state-financed courses means that even at the date of entry into force of the Higher Education Act the rector referred to, students will not have the option of choosing at their discretion. The rector argued that students made their decisions whether they wished to enrol for a foreign language programme being aware of the fees payable upon submitting their application for admission. On the other hand, the statutory provisions pertaining to higher education make a clear distinction between the legal status of students and candidates. The new Higher Education Act expressly stipulates that it is students who have established student status with a higher education institution – following their successful entrance examination – and not candidates involved in the admission procedure who have the option to decide whether they wish to use extra services. In his letter the rector also informed us, that students who no longer wish to participate in the foreign language programmes – in accordance with the Academic and Examination Regulations of the Faculty (KTVSZ) – may request their transfer to the Hungarian language programme, which shall be authorised by the Academic Board. The provision of this possibility, in our opinion, does not further the actual solution of the problem. The rules of the KTVSZ in practice results in a procedure of equity, whereby the actual decision falls not within the competence of the student submitting the application for transfer, but within that of the institution, namely, the Academic Board. In view of the above, the student’s right to make an autonomous decision in this respect cannot be enforced. Having regard to the fact that the position of the rector did not contain any arguments that could change the claims in our initiative, we maintained our position concerning the unlawfulness of the fee collecting practice applied by the Budapest Business School. (K-OJOG-1096/2005.)

The state-financed students of the Kodolányi János College contacted us because of the HUF 46 000 they were required to pay as ‘enrolment fee’, ‘training contribution’ and ‘registration fee’.

Concerning the complaints, the director-general of the institution informed us that in accordance with the relevant provisions of the Higher Education Act and Government Decree 51/2002. (III. 26.) in each academic year the institution determines the amounts of the fees and charges payable by the students and the rules pertaining to the manner of payment in the regulations approved by the Council of the College. In addition, the college publishes the specific amounts of the fees valid in a given academic year in the Higher Education Admission Guide. Furthermore, the director-general stressed that students enrolled in State-financed Training Programme are not liable to pay any additional ‘fee for other services’ as stipulated in the regulations of the college, therefore there are about hundreds of students who pursue their studies without having to pay such fees. However, the statement of the director-general was contrary to the several complaints our Office received in which it was stated and justified that it was compulsory to pay the HUF 46 000 amount as a ‘fee for other services’. In their petitions the petitioners presented their registration letter of July 2005, which had been sent upon the start of the academic year by the registry office of the college to state-financed students enrolled in full-time programmes, and in which it was written that in the absence of ‘the postal cheque or bank statement verifying that the training contribution has been paid’ students ‘may not register’ for the academic year 2005/2006 ‘nor may they fill out their registration book’. Besides, on the basis of the accounts on payments presented by the petitioners, it can be established that instead of an ‘other financing fee’ defined in the effective regulations of the institution, the students of the Kodolányi János College paid a ‘registration fee’ at the beginning of the autumn semester. We also learned that clause 3 of the agreement signed by the students enrolled in State-financed Training Programme in 2005 contains the following provision: ‘The student hereby acknowledges that during his or her studies at the college it is a precondition of enrolment for a given semester – and therefore also of his or her student status – that the student pays the registration defined for the given semester in a single amount’.
In his letter the director-general highlighted that the students of the Kodolányi János College had indeed paid a registration fee before, however, this practice was discontinued pursuant to the effective regulations of the institution, and therefore payment of the ‘fee for other service’ takes place on a voluntary basis. Currently – after having changed the name of the registration fee within its own competence – clause 3.1. of the institutional regulations of the Kodolányi János College sets HUF 46 000 as the amount of the ‘fee for other services’ collected from state-financed students. The regulations specify the services that can be used if the fee has been paid (hence, among others, administrative, sports related, cultural, student counselling and mental hygiene services). Based on the regulations ‘state-financed students may not be required to pay the fee for other services, payment of the fee is voluntary the acceptation of which shall be stipulated in a civil law contract’. The statement of the director-general, however, was contradicted by both the complaints our Office received, and the written documents evidencing the persistence of the obligation to pay fees. In view of the above, we concluded that the Kodolányi János College collected fees in violation of the relevant statutory provisions and the internal regulations of the institution.
The vast number of the complaints we receive in connection with the fee collection practice of the institution also indicated that the students were not acquainted properly with the provisions of the institutional regulations on the voluntariness of payment of the ‘fee for other services’. The majority of the petitions objected to the compulsory nature of fee paying, and this proves it beyond doubt that neither the registration letter which calls on the students to pay the fee nor the agreement stipulating the obligation to pay made it clear to students that – on the basis of the regulations – not paying the fee would not result in the automatic termination of student status and that the students would face no adverse consequences in their studies in case they did not pay the fee. Therefore, we initiated that the Kodolányi János College discontinue its practice of imposing the unlawful obligation on state-financed students to pay fees in accordance with the relevant statutory provisions and the institutional regulations on ‘the fees and charges payable in the academic year 2005/2006’. We also initiated that in connection with the voluntary payment of the fees the institution takes the necessary steps to provide as comprehensive information as possible to students. (K-OJOG-1096/2005.)

The students of the College of Modern Business Studies submitted petitions in which they complained that as a ‘registration fee’ they are required to pay HUF 25 000 despite the fact that they had been enrolled in State-financed Training Programme. Also in this case we started an inquiry.

In his position concerning the complaint the institution informed our Office that the state-financed students of the College of Modern Business Studies had not been paying a registration fee as from September 2005 as a result of the amendment of its ‘Regulation pertaining to student bursaries and fees” in March 2005. Students have been paying another fee which is designated as the ‘training and development fee’. Students are liable to pay this fee regardless of the financing scheme of their training and the institution spends the amount of the fees thus collected on extra services beyond and above the qualification requirements and the academic requirements defined in the curricula. The current amount of the ‘training and development fee’ is HUF 20 000. We are of the view that the obligation to pay the ‘training and development fee’ introduced for the state-financed programmes of the College of Modern Business Studies is contrary to the legal regulations concerning the payment of fees. Pursuant to Section 22 (2) of the regulations of the college, in exchange for this fee students can use – in addition to their academic obligations – for extracurricular activities the computer technology tools provided by the institution and, furthermore, they may also use the library and occupational medical services, and SMS sending through the ETR. These services, in line with the relevant statutory provisions, are not related to the fulfilment of qualification requirements, and therefore these could be subject to the payment of fees for other services. On the other hand, the College imposed the obligation to pay this fee also on those state-financed students who – as these services are not indispensable for the conferral of the college degree – do not wish to use these services in the course of their studies. According to Article 87/E (1) of the Higher Education Act the accomplishment of academic requirements in higher education programmes shall be expressed in terms of education points (credits) assigned to individual subjects and curricular units. The progress students make in the given programme shall be expressed in terms of the credits earned. As the Higher Education Act does not stipulate any other criteria for progress in a programme or for registration, higher education institutions may not specify any additional criteria, and hence the payment of the ‘training and development fee’, for the students who meet their academic obligations.
In view of the above, we initiated that the higher education institution cancel the general obligation of state-financed students to pay a ‘training and contribution fee’, and in the future it may impose such obligation only on those state-financed students who wish to use the services that are not related to the fulfilment of the qualification requirements specified in the institutional regulations. The institution accepted the initiative and has remedied the problem within its own competence. (K-OJOG-1096/2005.)

As the institutions involved in the investigations gave different responses to our initiative in which we addressed the problem of the unlawful collection of fees, in order to protect the rights of students in all the cases we stressed that those who continued to doubt the lawfulness of fee payment, could defend their interests in court. Students are entitled to express their opinion, to put forward proposals, to address questions to the heads of the college, to start initiatives, to voice their objections and to choose other lawful means of achieving their individual and community goals. In the various cases of the problem concerning the practice of fee collection, we made available to the students both the content of our initiatives and the positions of the heads of the institutions, and so they now possess all the relevant information they need to be able to act independently against an unlawful collection of fees after they have considered the different positions and taken a responsible decision. 



