ANNUAL REPORT OF THE
COMMISSIONER FOR EDUCATIONAL RIGHTS ON
ACTIVITIES IN THE YEAR 2006

ISSN 1589-9640




The Commissioner for Educational Rights is obligated to report on his activities on an annual basis. I find it very important that by publishing this report I can inform the public about the complaints we have received, the successes we have achieved, and failures we have endured.  Our Office started working on December 1, 1999, and our seventh report covers the joint activities performed between January 1, and December 31, 2006.
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INDIVIDUAL AREAS OF EDUCATION



PUBLIC EDUCATION



ENFORCEMENT OF PERSONAL FREEDOMS


Pursuant to the decree regulating the operation of our Office in addition to conducting inquires, our task is to help the various educational participants to enforce their rights to the fullest possible extent.  Accordingly, our Office receives many petitions in which those requesting our help do not ask us to investigate a particular legal infringement, or to launch proceedings, but to establish our legal opinion on the issue at hand. The people who contact us wish to decide whether they want to lodge a complaint with our Office based on our legal opinion. Our experience is that our legal opinion often helps those concerned to find their own ways of enforcing their rights.

In the course of the seven years of our operation, we have taken the position that out of the acts performed against students, corporal punishment is the gravest and most serious. Our Office receives a number of complaints every year in which our assistance is sought regarding the corporal punishment of students. In these cases, complainants seek our advice and request that a legal inquiry be launched into the legal infringement in question. According to the consistent position of the Commissioner for Educational Rights, the gravest form of legal infringement that can occur in an educational institution is, in fact, physical abuse. The right to human dignity is a universal and constitutional fundamental right — therefore, it extends to all participants of education—which prohibits the physical or psychological abuse of students, or their subjection to degrading punishment. Participants in education have the right to human dignity regardless of their age. Pursuant to Paragraph (2) of Article 10 of Act LXXIX of 1993 on Public Education, the personality, human dignity and rights of children and students shall be respected, and children and students shall be protected against physical and psychological abuse. Children and students may not be subjected to corporal punishment, torture, cruel, inhuman and degrading punishment or treatment.

Teachers may not deprive students of their human, civil, children’s and students’ rights, as these rights are not subject to pedagogical deliberation. The enforcement of these rights is not conditional on whether children and students meet their obligations at kindergarten or school; in other words, the fundamental human rights of students may not be predicated on the fulfilment of their obligations.

In our experience, teachers who resort to corporal punishment often say, as a means of justifying their actions, that when it comes to seriously disobedient children or students they have no other means of restoring order than corporal punishment. If a child is unruly then it is justifiable for a teacher to resort to some form of disciplining action against him/her. However, the teachers may not use any unlawful means to maintain discipline. In their educational and teaching activities, teachers are free to decide what pedagogical methods they wish to use for maintaining discipline. Their choice, however, is restricted by the law: They must not take disciplinary measures that violate the most fundamental rights of students, i.e. the right to human dignity and physical integrity.

If in the course of our inquiry, it can be proved that physical abuse did, in fact, take place, then our position is that the student's right to human dignity was violated. Therefore, in all such cases, we send an initiative to the head of the institution, in which we request him or her to take the necessary measures to ensure that in the future, teachers only use disciplinary measures that are allowed by the law, to prevent the violation of children’s human rights and their right to human dignity in the institution in question.

Part of the petitions that we receive do not seek inquires, rather they seek the opinion and advice of the Commissioner for Educational Rights regarding corporal punishment. Our position is that physical abuse does not only put the physical integrity of the student at risk, but it also violates his or her right to human dignity. A part of those requesting our services inquired about the range of disciplinary actions that can be taken against teachers who use corporal punishment. Considering the gravity of the act of corporal punishment, our position is that disciplinary proceedings must be launched against any teacher resorting to such course of action.

Disciplinary proceedings were launched against a kindergarten teacher who used corporal punishment to discipline a child. An investigator designated by the holder of disciplinary powers in the case contacted our Office to ask for our opinion on corporal punishment. That is because it was not clear for the investigator how serious a breach of duty it was, if a teacher “smacked a child on the neck or ears”. We informed the petitioner of the above and added that our position was that smacking a child on the neck or ears may constitute corporal punishment, and in any case it can be used to violate a child's right to human dignity. The holder of disciplinary rights, however, has to take every substantial evidence and circumstance of the case into account. Therefore, it might be important for a teacher undergoing disciplinary action what his or her conduct was like at the workplace previously, or whether the corporal punishment in question was a one-off occurrence or whether it happened more than once.  (K-OJOG-391/2006.)

In corporal punishment cases, usually the parents of the affected children or students ask for our assistance. According to parents, it is not uncommon for a teacher who engages in corporal punishment to violate the rights of his or her students in other ways as well.

A parent lodged a complaint with our Office regarding her son in person. Her complaint was related to the fact that her son was slapped around in class by his head teacher. According to the parent, this was not a rare occurrence, as the head teacher was known to have used corporal punishment on other students, and often described students with degrading phrases that violate human dignity. The parent said that he or she contacted the head of the institution, and that she/he was heard by the representative of the school maintainer and the head of the institution, but that despite these events no action was taken on the part of the school. The parent made the copies of the minutes and documents made until the launching of the proceedings available to the Office. We launched an inquiry into the matter and contacted the principal of the school, who informed us in a statement that since the events have broken out, he or she has been following the work of the teacher closely, but that there was not evidence that the teacher had engaged in such behaviour in another occasion. The teacher was verbally reprimanded with the school maintainer's approval. As a result of the event, the student was placed into another group. The principal sent us the minutes, which serves as a record that the verbal reprimand has, indeed, taken place and that the fact thereof was acknowledged by both parties (parent and teacher). Considering the actions taken by the principal, we closed the case without putting forth an initiative. (K-OJOG-330/2006.)

In our experience, parents usually take it very hard when their children are subjected to corporal punishment, and that is why they often think that the only possible solution is to launch disciplinary proceedings and dismiss the abusive teacher from the school. Parents tend to find it unjust that even if disciplinary proceedings are launched against the abusive teacher, in the end he or she tends to receive rather lenient disciplinary punishment. If the teacher is found to have resorted to corporal punishment, disciplinary proceedings must be launched against him/her, and such action may even constitute criminal offence. Our Office, however, does not hold inquiry or initiative powers with regard to labour law decisions, therefore, we cannot conduct inquires into any related employer decisions. Although we do not have any way of influencing the decisions-making process of the disciplinary committee due to the above reason, we wish to cite one of the ad-hoc decisions of the Supreme Court here, which states that teachers may not subject any child they have been entrusted to teach or supervise to corporal punishment; if the teacher is found to have acted in such a way then the breach of discipline committed by him/her shall be considered so grave as to even merit the most severe form of disciplinary punishment, which is dismissal. (BH 1998. 53.)

A parent contacted our office with the allegation that a teacher yanked his first-grader and a friend out of the sandbox, made them stand in the schoolyard and started verbally abusing them, because they were playing in school. The parent stated that the principal did not take any action to resolve the matter. We contacted the principal of the school who informed us in a statement that the parent in question and another parent went to see him and demanded the immediate dismissal of the teacher from the school. The principal made a promise to investigate the matter. The parents, however, disregarded the principal's assurances and went directly to the teacher and started hitting, scratching and beating him up in front of almost one-hundred kids. The principal was only able to launch his investigation into the matter after this has happened. According the teacher, on the day in question, the two students were playing in the remains of a sandbox that was no longer suitable for use, and students had been warned about it on many occasions before the incident took place. The two kids stuffed the sleeves of their shirts with the dusty material and hit any class/schoolmates that came near them. The teacher said the following to the students: “Stop fighting, come out of there, this is no way to play!” The teacher did not allow the children to play anymore in the remaining part of the break. The complainant’s child acknowledged the instructions and there were no problems with him later that day. The other student, however, did not follow the teacher's instructions, so the teacher smacked him on the neck so as to make sure that the child understood what was asked of him. The teacher verbally reprimanded the teacher and pointed out the importance of abiding by the law for the other teachers. Neither the school, nor the affected teacher pressed criminal or other charges against the parents involved in the case. We informed the head of the institution about our position on corporal punishment. The teacher subjected a student to corporal punishment unlawfully, and the principal verbally reprimanded the teacher as a result. Considering the action taken by the school principal, we did not issue an initiative, but informed the parent that the hiring and firing of teachers and any other employer's measures, in this case launching disciplinary proceedings against the teacher, is the right of the holder of employer's powers (in this case the principal) and shall be based on his or her assessment of events. (K-OJOGB-524/2006.)

The physical integrity of a student may also be put at risk, if he or she is physically abused by his or her school/classmates. Teachers’ nonfeasance can also be an issue here, as it is the school's duty to ensure that students are supervised at all times.

A parent contacted us, because she thought that her child was being physically abused by his classmates at school. As a result of the ensuing psychological trauma, she had to seek psychological treatment for her child. In his statement the principal stated that neither he, nor any teacher in his school had any knowledge of the child's alleged continuous abuse by his school/classmates, but he did, on the other had, acknowledge that the child in question was, in fact, beaten up by students going to a higher grade. According to his statement, however, the complainant’s son started the fight on both occasions. The teachers in the school reacted to these fights immediately, but there were no signs of struggle, bruises or scratches on the child, medical assistance was not required and the child attended classes that day as usual. According to the information provided by the principal, all involved in the fight received punishment, including the complainant’s son, as all of them violated house rules. In the principal’s opinion, the psychological treatment of the complainant’s child is necessary, because of the specific personality issues of the child. The principal also informed us that the institution always abides by its obligation to provide supervision for the children at all times.
The following was established in the case: Pursuant to Paragraph (5) of Article 41 of the Public Education Act, educational institutions must ensure the healthy and safe conditions of supervising and educating children/students in their care; explore and eliminate the causes of student/child accidents; and organise regular medical examinations for children/students. The ‘definitions’ section of this Act includes the definition of ‘supervision’. Accordingly ‘supervision’ is defined as ensuring the protection of the physical and moral integrity of children/students starting from the time of entry into the educational institution to the time of exiting the educational institution lawfully and during the compulsory activities and programmes organised outside the educational institution as part of the educational/pedagogical programme of the institution. Students must be protected from all risks that may endanger their health and safety. As part of this obligation, teachers must endeavour to prevent the violation of rights and accidents, and identify in time the sources of danger that may harm the health or physical integrity of students. Physical abuse may provide grounds to taking disciplinary measures or launching disciplinary proceedings against abusive students. The application of the above largely depends on the internal regulations (e.g. house rules) of the institutions at hand. In the course of our inquiry, however, we concluded that the school did, in fact, meet its obligation to provide supervision for students at all times, which is why we did not issue any initiatives in the case. (K-OJOG-390/2006.)

The fact the institution is obligated to provide supervision for children, students according to the above provisions of the Public Education Act creates a number of obligations for the teachers. It is, however, a question as to where the boundaries of these obligations lie in extreme situations.

A vocational secondary school principal asked for our opinion about the following problem. Two detectives dressed as civilians came to the school to take in two students, who were minors. The school requested that the head teacher of the youth protection officer be allowed to accompany the children until the police notified the parents. The detectives replied by saying that the students were only going to be interrogated as witnesses and not as suspects. They did not provide the school with any details regarding the case itself, but promised that the parents were going to be notified from the police station immediately. The police abided by their promise according to the principal. In the end, the principal gave his permission and allowed the detectives to take the students with them. Later it turned out that the students were, in fact, responsible for the crimes they were charged with. The principal’s questions were directed at whether or not the school violated its obligation to provide supervision, when it allowed the detectives to take the students with them.
We drafted the following opinion on the case: Within the territory of the school, the right of supervision shall be held by the institution of public education, and the teacher, during school hours with regard to any students under the age of eighteen. What this means is that during this time the teacher has the same rights and obligations as the parent. As a result, the teacher may only release the students from his or her supervision, if an official request is presented by someone, for instance a state body. Effective statutes on criminal proceedings and the police force provide investigating authorities with a number of legal options to take students under supervision into custody, and the teacher does not have the right to protest not have the right to protecsdy, and the teacher does not have the right to protest any such course of action. The investigating authority, however, must always have a written document at its disposal to prove that this course of action is justified, in most cases the authority should have a warrant at its disposal. If, however, it is unable to justify its action with such a written document, the teacher is not obliged to release the student. This is true if they wish to question the student as a witness or as a suspect.
When the student is taken into custody by the authorities, the student is released from the supervision of the school, and from this point forward the school shall not hold any rights or obligations in connection with the student. Notifying the parents is the duty and responsibility of the investigating authority, although the school can also notify them. The student should only be accompanied by school staff, if the parent expressly requested the school to do so, but it is by no means obligated to provide such services. The school does not have any duties related to the criminal proceedings. (If the student is convicted and receives a prison sentence, his or her student status will presumably be terminated, either by continuing his or her studies in another educational institution, designated by the penitentiary, or, in the case of a student who has already completed his compulsory school attendance obligations, by terminating the student's studies altogether.) (K-OJOG-287/2006.)

If there is a dispute between the parents in terms of the placement of the child, or parental custody rights, one parent may feel that, within its supervisory role, it is the school’s duty to protect the student from the other parent.

A mother asked for our opinion about the following problem. Her ex common law spouse visited their child in school breaks on a regular basis, thereby continuously harassing, in the mother's opinion, their son.  The child custody lawsuit was in progress between the parents and the mother was worried that until a decision is reached by the court, the father can visit their son on a number of occasions. 
We informed her that if house rules allow parents to visit their children during breaks, then allowing parents to exercise this right does not constitute an infringement, having regard to the fact that parents’ rights shall be maintained in education until a court decides otherwise. (K-OJOG-317/2006.)

Pursuant to Point h), Paragraph (1), of Article 11 of the Public Education Act, the student shall have the right to have his or her religious beliefs, creed or other beliefs respected. A student’s religion may influence his or her school life as well, e.g., if he or she has to follow certain food related rules.  

One parent contacted us, because he wanted his child to be able to get meat-free food in school. We informed the parent on the above provision of the Public Education Act and advised him to contact the principal of the school in order to find a solution to providing the child with vegetarian food. (K-OJOG-167/2006.)

As in previous years, there were many questions this year as well about what kind of objects students were allowed to have on them in school. This question weighs heavily on the issue of the rules of mobile phone use in and outside class, as this device is particularly dangerous in terms of diverting the attention of students and disturbing instruction in class.

The use and possession of mobile phones is a partial faculty derived from proprietary rights.  Pursuant to the fundamental right to property as set out by the Constitution and the right to possession and use set out by the Civil Code as a partial faculty to proprietary rights, any person may have a mobile phone that they own on them and use it any way they want.  This right, however, may not be exercised without restrictions. Restriction of a fundamental right may only occur in the interest of enforcing another fundamental right and only by way of legislation as per the provisions of Paragraph (2) of Article 8 of the Constitution. Paragraph (8), Article 40 of Act LXXIX of 1993 on Public Education sets out such a legal restriction, by providing that house rules may require that students place certain objects brought by them to school in a safe (changing room), or that they notify the school on the presence of certain objects. House rules may prohibit, restrict or set out certain conditions for students to bring objects to school that are not necessary for the meeting or exercising of students’ rights and obligations arising from their student status. If these rules are violated, the educational institution shall only assume liability for any resulting damage, if said damage was wilful.

This restriction, however, shall not be construed as general and full authorization.
 It is important to see, however, that pursuant to this statue schools may not prohibit students from having any objects that are unrelated to learning on them in school. A decision regarding the prohibition of an object must always be reasonable, it can never be arbitrary. It can be generally established that objects usually taken by people to a given place may not be prohibited. Our position is that mobile phones are everyday devices that people, therefore students as well, have on them and use on a regular basis. 

Based on all of this it can be established that institutions of public education may not ban all mobile phones as general principle, just as they may not ban all jewellery, portable CD players or mp3 players either. Schools, however, may ban extremely high-value mobile phones, just as they can ban extremely high-value jewellery or other expensive devices.  Whether an object is an object that is considered an everyday object should always be subject to ad-hoc deliberation, only a very loose general rule can be drafted for this issue.

It should be noted, however, that this does not mean that students are not to be held accountable if they do not pay attention to the class and engage in other activities, such as playing with their mobile phones, CD players, etc. . In a case like this, students may be subject to disciplinary measures, or even disciplinary punishment in more extreme cases. Moreover, if the teacher cannot grasp the student's attention in any other way, he or she has the right to take the object that distracts the student away from him/her. This measure qualifies as a legal restriction on proprietary rights. On the other hand, the purpose of this legal restriction must be taken into account. Considering that the original goal was to ensure that the student pay attention to the material presented in class, the restriction, in this case taking the object away from the student, should only apply until this goal is still in effect. What this means in practice is that as soon as the class is over, the goal ceases to be relevant and the object must be given back. It shall be considered illegal for the teacher to keep the object from the student and only return it at the end of the day, month, etc.

As we have pointed out emphatically in our previous reports, the protection of personal data in educational institutions raises a number of particularly sensitive issues. Kindergartens, schools manage children's, students', and parents' personal data. Pursuant to Point 1, Article 2 of the Act LXIII of 1992 on the Publicity of public interest data and the protection of personal data (hereinafter referred to as  Data Protection Act), any data that can be connected to a particular (identified or identifiable) natural person (hereinafter referred to as person concerned), or any conclusions that can be drawn as a result thereof shall qualify as personal data. Personal data shall retain this particular quality in the course of data management as long as its connection to the person concerned can be restored. A person is identifiable in particular, if he or she can be identified, directly or indirectly, on the basis of his or her name, identification number, and one or more attribute that characterises his or her physical, physiological, mental, economic, cultural or social identity. Pursuant to Point 9, of Article 2 of the Data Protection Act data management shall include, regardless of the proceedings applied, any operation or the totality of operation, for instance the collection, survey, recording, organization, storage, modification, use, forwarding, publication, harmonization, connection, closing, deletion, destruction thereof, or if further us of the data is prevented. Data management shall include the creation of a photographic, voice, or video recording as well as the recording of the physical characteristics of a person that can be used to identify him/her (e.g. finger or palm print, DNA sample, iris scan, etc.).

A teacher inquired about whether it was possible to forward a table containing the evaluation of all students to all of the parents concerned. Based on the above we established that the results of the evaluation qualify as personal data and the disclosure thereof qualifies as data management. According to the Annex 2 to the Public Education Act, student's personal conduct, diligence and performance evaluation related data can be disclosed within the class concerned, the educational body of the school, to the parent, the examination committee, the organizer of practical training, the entity concluding the study agreement, and if performance evaluation is not performed in the school, then such data may be disclosed to the school, in case of changing schools to the new school, and the head of professional control.  Our position is that other parents should only be able to learn about the performance evaluation of other children, in case of the lack of a relevant statutory authorization, if the person concerned authorizes them to do so. The right to consent shall be exercised by the legal representative of minor students below the age of fourteen, while in the case of children above the age of fourteen such rights shall be exercised jointly by the student and his or her legal representative. (K-OJOG-77/2006.)

Pursuant to Paragraph (1), Article 11 of the Public Education Act, students have the right to freely express their views, abiding by their obligation to respect human dignity, on any issue, inter alia, on the performance of the teacher teaching them. There are many instances where schools ask their students to evaluate the performance, educational activities and professional knowledge of their teachers in an organized manner, in writing. In the course these evaluations, personal data are generated, which raise many data protection related problems.

A teacher asked for information about whether or not a school principal had the right to ask for the evaluations given by students from head of the quality assurance department. Based on the above-cited provisions of the Data Protection Act we informed the teacher that pursuant to Paragraph (1), Article 3 of the said act, personal data can only be managed, if the person concerned authorizes such data management, or if such data management is required by law, or is mandated by law for a particular group of persons, or a municipal decree requires such data management. Considering that there is no such legal authorization for data management in this case, provided for by any statute (including the viewing of said data), data management is only possible with the consent of those concerned. (K-OJOGB-344/2006.)

Students’ data includes their educational identification number. If the card containing the identification number is lost, the issuing authority shall be obliged to replace it.

A person contacted our Office saying that his documents, including his educational identification card, have been stolen. We informed him that pursuant to Paragraph (3), Article 6 of Decree No. 32/2005 (XII. 22.) of the Ministry of Education on the Amendment of Decree No. 11/1994 (VI. 8.) of the Ministry of Culture and Public Education 8.) the head of the institution 22.) shall be obligated to ensure that the eleven-digit identification number of the student is entered subsequently on the certificate forms issued and used before the entry into force of the Decree, on the page that features personal data, in an identifiable manner. Pursuant to Paragraph (1), Article 12/E of Government Decree No. 20/1997 (II. 13.) on the Implementation of Act LXXIX of 1993 on Public Education any student's data who establishes a student relationship shall be sent to the Office by the head of the institution of public education within fifteen days of the establishment of such a legal relationship for the purpose of issuing the identification number. The Public Education Information Office (Közoktatási Információs Iroda) shall generate an eleven-digit number for the student and shall make it available to the head of the institution within fifteen days of receiving the request online via the Public Education Information System (Közoktatási Információs Rendszer). The head of the institution shall ensure that the student or his or her legal representative is apprised of the issued identification number. If the student or his or her legal representative requires that a certificate be issued on the issuing of the identification number, the institution of public education shall be obliged to issue it free of charge, within eight days. The data featured on this certificate and the format of thereof shall be made publicly available at the KIR website. Pursuant to Paragraph (2) of the same section, any changes in the data listed under Point 6, under title "The Information System of Public Education" shall be disclosed to the office within fifteen days by the head of the institution. Based on the student's report, the head of the institution shall issue a certificate, retaining the original identification number, free of charge within fifteen days of the report, if the said certificate has been lost, destroyed or damaged, or if the data featured therein have changed. (O-OJOG-437/2006.)


ENFORCEMENT OF RIGHTS DIRECTLY RELATED TO EDUCATION


Rights Rooted in the Freedom of Education

The Articles 70/F and 70/G of the Constitution state that the Republic of Hungary guarantees the right to education to its citizens. This right is implemented through the dissemination and general access to culture, free compulsory primary schooling, through secondary and higher education available to all persons on the basis of their ability, and furthermore through financial support for students. The Republic of Hungary respects and supports the freedom of scientific and artistic expression, the freedom to learn and to teach.

Participating in school education is not only a right; it is an obligation as well. That is because pursuant to Paragraph (1), Article 6 of the Public Education Act, all children are required to attend school within the territory of the Republic of Hungary. The definition of school age is not always clear, however.

One parent asked us whether her six-year-old child is legally required to start school in the 2006/2007 academic year. We informed her that according to Paragraph (2), Article 6 of the Public Education Act, a child reaches school age in the calendar year of his or her sixth birthday, at the earliest, or that of his or her eighth birthday provided that the child's development permits schooling. If the child’s development is adequate and permits entry to school, then he or she shall begin meeting his or her schooling requirement in the calendar year when he or she turns six until May 31 of that year. Upon the request of the parent, the child may enter school even if he or she only turns six until December 31 of that year. The starting date of schooling may start in the year when the child turns eight, if he or she was born at a date after August 31. A child shall start meeting his or her schooling requirements on the first day of the school year. Pursuant to Point a), Paragraph (4) of the same section, the school principal shall have the right to make a decision about whether a child should enter school based on the opinion of the kindergarten; or if the child did not attend kindergarten, but the kindergarten recommends that the child start school based on the opinion of the educational counselling centre; in the case of children with special needs based on the expert opinion of the expert and rehabilitation committee, or that of the expert and rehabilitation committee carrying out national expert and rehabilitation related tasks performing the learning ability related assessment of the child. Having regard to the above, we informed her that considering that her child has reached the required level of development and that the child will have reached the age of six until May 31 this year, the child is required to start school in this calendar year (i.e. September 2006). If the parent does not accept the expert opinion of the educational counselling centre, then according to Point f), Paragraph (1), Article 23 of Decree No. 14/1994 (VI. 24.) of the Ministry of Culture and Public Education 24.) he or she shall have right to launch proceedings to review the expert opinion with the notary of the town, city, county seat, or metropolitan district municipality territorially competent at the place of residence, or in the case of the lack thereof at the temporary place of residence of the child. (K-OJOG-200/2006.)

A head of a kindergarten requested information about whether it was legal for a child born on May 23, 2000 to start school in September 2008, and stay in kindergarten until then. We informed her that according to our position the child may only stay for one more year in kindergarten. According to Paragraph (5), Article 24 of the Public Education Act, a child may start kindergarten for the last time in the year in which he or she turns seven years’ old. The child may only start a year in kindergarten during the year in which he or she turns seven, if he or she was born after August 31, and the educational counselling centre or the expert and rehabilitation committee recommends that the child spend another year in kindergarten. Since the child was not born after August 31, therefore he or she may not start another year in kindergarten during the year in which he or she turns seven (i.e. 2007). (K-OJOG-426/2006.)

Problems related to the acceptance of children may present even before schooling is started. It can cause significant problems for the parent if they have to work and the child is not admitted to kindergarten. Many parents have contacted us regarding the fact that when their child turned three years' old, they had to go back to work, but the kindergarten rejected their application. We informed them that pursuant to Paragraph (2), Article 24 of the Public Education Act a kindergarten shall be obligated ensure that the day-care of children is provided after they have turned three years' old, as per the provisions of the Act on the Protection of children and child services. Paragraph (1), Article 41 of Act XXXI of 1997 on the Protection of children and child services defines which children are entitled to day-care services. According to the act adequate daytime supervision, care, education, and alimentation of children living in families, termed as day-care services, shall be provided to children whose parents, foster parents, caretakers are unable to provide their supervision, care during the day due to their employment, illness or other reasons. Paragraph (2), Article 41 of the referenced act details the group of eligible children defined in the first paragraph. According to the above, those children shall receive day-care services, in particular, who require constant care during the day in order to ensure that their bodily and mental development is adequate, and furthermore, those who are being raised by single, or elderly parents; have three or more siblings; except those children after whom their respective caregivers receive regular childcare allowance, childcare benefits, or homecare benefits, as well as those children whose parents, or caregivers are unable to provide for their care due to their social status. Pursuant to Paragraph (1), Article 65 of the Public Education Act, a parent shall have the right to request his or her child's admission or transfer to kindergarten. Having regard to the above, we informed the parents that if they cannot provide supervision for their three-year-old child during the day due to their work, they have the right to request that their child be admitted to kindergarten, and in such a case the kindergarten does not have the right to deny admission to the child. [K-OJOG-13/2006, K- OJOG-80/2006, K-OJOG-213/2006, K-OJOG-224/2006, K-OJOG-359/2006.]


If the child reaches the schooling age required by law, and the level of development required to enter school, his /her compulsory school requirement becomes effective. There are certain situations in life, however, for instance, a serious illness, long-term stay abroad, when the student is unable to fulfil his or her compulsory schooling requirement. In this case, he or she may temporarily suspend his or her studies. If a student’s suspension of studies has been authorized, his or her student status will be suspended as well.

A student contacted with the question as to whether it was possible to delay his studies for one semester in vocational secondary school. Pursuant to Paragraph (5), Article 69, a student's student status will be suspended, if his or her suspension of studies has been authorized. Students shall be able to exercise the rights they derive from their student status—provided that there are no statutory provisions to the contrary effect—when their student status is suspended. Students have the right to visit school facilities, receive information about issues in which he or she is concerned, or to request to be transferred to another school. It follows from the above that it is possible to authorize the suspension of a student's student status, but the school is by no means required to do so. (K-OJOG-241/2006.)

It is an entirely different scenario, if the student enrols in an educational institution in a foreign country. That is because the Public Education Act makes allows Hungarian citizens to fulfil their compulsory schooling requirements in schools abroad. Studies abroad do not need to be authorized, but parents are required to notify the notary on the fact that their child has enrolled in an educational institution abroad to ensure that the notary can monitor the student's progress in completing his or her compulsory schooling requirements. If the student has already been enrolled in a Hungarian educational institution, then studies abroad must be reported to the principal. During his or her studies abroad, the student's status as a Hungarian student is suspended, but the student can naturally return to Hungary and continue his or her studies here at any given moment.


Students have a number of other rights connected to the freedom of education. The act allows students, whose abilities make such an arrangement possible, to fulfil the academic requirements of two or more academic years in one academic year, or in a shorter timeframe than required. It is possible to fulfil the requirements of all of the subjects of multiple academic years in one academic year.

A student contacted us with a question as to whether it was possible to attend grades 11 and 12 at the same time. We informed the student that according to Paragraph (3), Article 71 of the Public Education Act, with the approval of the school principal, the student could fulfil the requirements of two or more academic years in one academic year, or in a shorter timeframe than required.  Based on the above the student must contact the head of the institution with his request. Furthermore, the student has the right take an early school-leaving examination. (O-OJOG-38/2006.)

The freedom of choosing teachers is connected to the topic of the freedom of education. It is very important for parents to be satisfied with a teacher's personality, as teachers are responsible for the education of their children. It can cause serious problems, if parents feel that the teacher does not do his or her job well. 

A parent contacted our Office with a question about how it was possible to sanction, or ban a teacher, who is unfit to be a teacher according to the complainant, from teaching. We informed her that pursuant to Paragraph (8), Article 107 of Act LXXIX of 1993 on Pubic education, professional checks may be launched, covering any incurred costs in advance, at the institutional level by, inter alia, the maintainer for the purpose of preparing local educational policy objectives, or to gather information on the implementation of said objective, assessing the quality of educational tasks performed in the various institutions; and by the head of the public educational institution for the purpose of assessing the quality of the educational tasks performed in the institution, assessing the work quality of any individual employee with the help of an independent expert, and for the purpose of the self-evaluation of the quality of work of an employee of the institution of public education in question. (K-OJOG-90/2006.)

The topic of the freedom of education includes the rights of teachers as well as those of parents and students. One these includes the provision of the Public Education Act whereby in connection with their jobs and based on the pedagogical program, teachers have the right to choose the information, teaching material and methodology they wish to use. Teachers’ rights include the following statutory mandate: Paragraph (2), Article 19 of the Public Education Act states that the teacher—without specifying type, quality or price—may require that students purchase such items of clothing, or other equipment that are necessary for students to be able to participate in the given class, or to be able to acquire the material taught, and which is to be used by every student in class on a regular basis.

A student contacted us because he found it grievous that in his school many purchases were covered from compulsory parental contributions. Pursuant to Point b), Paragraph (1), Article 114 of the Public Education Act services and classes provided free of charge by institutions of education operated by municipalities and state bodies, including free services provided by the municipality are the classes and, inter alia, the use of the tools/equipment provided by school facilities (library, laboratory, computer room, sports and recreational facilities). Paragraph (2), Article 19 of the Public Education Act states that the teacher—without specifying quality or price—may require that students purchase such items of clothing, or other equipment that are necessary for students to be able to participate in the given class, or to be able to acquire the material taught, and which is to be used by every student in class on a regular basis. If there is equipment or tools that are indispensable for participation in class, then the teacher may request that these items be purchased by the student, but the school board has the right to set out restrictions on the expenses related thereto. As regards useful learning aides that are not indispensable, parents may, naturally, decide to purchase them, but the school does not have the right to require that they be purchased, in its own procurement process. Parents may decide as a community to pay certain amounts of contribution for certain purposes. They can appoint the head teacher to manage the amounts paid. In this case the parents will jointly own the amounts paid. We underscored, however, that this should by no means be compulsory in nature. (K-OJOG-52/2006.)

Teachers’ rights are further extended by Point c), Paragraph (1), Article 19 of the Public Education Act pursuant to which the teacher has the right to choose the course books used in class. In connection with the enforcement of this right, we will have to consider the matter of the course book supply of children, and within this topic, particularly to the issue that certain students must have access to these course books free of charge. As in previous years, parents have contacted our Office this year as well regarding the regulations pertaining to free course books. Most questions are asked by those concerned, when the school ensures free access to course books by renting them to students. Our experience is that renting is usually a problem when it comes to exercise books, as in the course their use students usually write and draw in them.

In accordance with Act XXXVII of 2001 on Order of the course book market (hereinafter referred to as Course Book Market Act) Pursuant to Paragraph (4), Article 8 of the said act, the ordering of course books by the school must ensure that—by way of making long-term course book rental, access to books in study hall, and financial aid for the purchasing of course books available—all students enrolled in day (full) time school education, who are permanently ill, have special needs, live in a family with three or more children, are being raised by a single parent, have reached the age of majority and are entitled to family support on their own right, receive regular child protection support have access to course books free of charge (normative allowances). The school can provide other allowances in addition to normative allowances. Pursuant to Paragraph (3), Article 8 of the Course Book Market Act 8. course books that are not included in the course book register can only be ordered by the school with the approval of the professional team, the school board, in case of the lack thereof the parental organization (community) and the student body. The above acts do not differentiate between durable and other course books. With the approval of those concerned, course book orders may include course books that are featured in the course book register. Based on this our position is that the requirement of freeness also applies to exercise books featured in the official course book registry, included in the course book order. According to Paragraph (8), Article 8 of the Course Book Market Act, if the school decides to ensure the provision of normative allowances by way of course book rental, the course books must be made available to students until the classes in the given subject are held pursuant to the local curriculum, or if the subject is closed with a compulsory or optional exam, until the student's student status is in effect. The student's, or minor student's parent shall be obliged to indemnify the school for any damages arising as a result of the loss of, damages to the course book. They are not required to reimburse the impairment resulting from the intended use of the course book. The issues related to course book rentals, damages resulting from the loss and damaging of course books, moderation and remittance of compensation payable on damages shall be set out in the Rules of Organization and Operation of the school. The parental body (community) has a right of approval regarding the above regulation. Based on the above, our position is that intended use entails if students write in exercise books. Doodling, however, does not fall into this category, therefore, if the school fulfils its obligation to make course books available to those who are eligible free of charge by way of renting the course books out to students, then it can require parents to pay compensation for damages resulting from damage to the books. (K-OJOG-167/2006.)


The Academic Year

The framework for the operation of public education institutions is regulated by the law, but the completion of tasks in the course of the academic year must be organised at the local level. The local rules of the academic year must be drawn up by taking into account the provisions of the Public Education Act and the ministerial decree laying down the rules of the academic year, as well as specific local circumstances.

The Public Education Act sets out the number of classes students can have in each grade. Many of the parents who contact our Office complain about the heavy workload of their children and the large number of classes they have. One of the frequently asked questions is how much of the students' time the school may use. The limits of the academic obligations of students are laid down by law, as far as the start and end of school hours, the number of compulsory classes, and the length of the breaks are concerned. However, these provisions set out a framework only, and the individual institutions themselves establish the detailed rules to be observed in their day-to-day activities. The large number of classes in itself does not result in an infringement, provided that the school determines the number of classes by complying with the provisions of the relevant laws. On the other hand, the excessive workload of students may result in the infringement of the interests of the parents and the student as well.

A parent contacted our Office saying that his son is a sophomore in vocational secondary school and has eight classes every day.  We informed the parent that according to Paragraph (3), Article 52 of the Public Education Act in the ninth and tenth grades the number of compulsory classes for students cannot exceed five or six classes a day (five and a half on a weekly average); while in the grades of vocational training seven classes a day, the number of vocational theoretical and practical training classes, eight classes a day, if the specialised school or vocational secondary school prepares for a vocational examination in arts, in case of parallel teaching, eight classes a day on a weekly average. If the specialised school or the vocational secondary school prepares for a vocational examination in arts in the framework of parallel teaching, the number of classes set for transmitting the requirements of the pedagogical period laying down the foundation of general knowledge, in the school year average may not be less than fifty percent of the classes defined for the given grade (five or six classes per day in grade ten). (K-OJOGB-204/2006.)

The school’s tasks are naturally not limited to the organization of classes. There are so-called extra classes, which should be organized in line with the students' interest, requirements and needs. Naturally, students may not be required to participate in these.

A parent contacted our Office saying that in her child’s school study hall is compulsory. The parent considered this grievous, because she was not satisfied with the quality of work performed by the study hall teacher. We informed the parent that pursuant to Paragraph (1), Article 53 of the Public Education Act the school shall organize extra classes, in addition to regular classes, in line with the interests, requirements, and needs of students. Pursuant to Paragraph (2) of the same section, extracurricular classes shall be—inter alia—day-care and study hall classes. Pursuant to Paragraph (3) schools, taking part in special education and teaching are obliged to provide day-care or study hall classes in every grade for students in need of care and supervision until the end of the tenth grade. We informed her that based on the above, the school shall be obliged to organize day-care classes upon the request of parents or students, but shall not have the right to make attendance compulsory. We informed her regarding the checking of the professional duties of teacher that pursuant to Point e), Paragraph (8), Article 107 of the Public Education Act, such checks can be launched—covering associated costs—by the head of the institution in order to evaluate the quality of the educational and teaching work performed in the institution or that of certain employees by an independent expert. (K-OJOG-356/2006.)

Every family is concerned with the issue of breaks in kindergarten and schools. The scheduling of activities of parents and children is usually closely tied to the length of summer breaks. Parents are frequently troubled by the question where they can place their children for the summer break, if they do not have enough days off during the summer.

A mother contacted us, because a municipality closed the kindergarten of a town for six weeks during the summer. The parent found this course of action grievous, because she did not have enough days off to stay at home with her child, and there were no other kindergartens in town. (O-OJOG-403/2006.)

Pursuant to Paragraphs (1)-(2), Article 2 of Decree No. 11/1994 (VI. 8.) of the Ministry of Culture and Public Education, it is kindergarten's work plan that sets out the schedule of the kindergarten's year. The opinions of the kindergarten board and the kindergarten parental body (community) must be sought before this plan is adopted. The following should be determined in the schedule of the kindergarten educational year: The dates of working days during which kindergarten education is not offered, the length of breaks, the date of national and kindergarten holidays, the date of teaching staff meetings that can be planned in advance, and the screenings designed to assess the physical state of children, students, performed biannually. Pursuant to Paragraphs (4)-(5), Article 2 of the Decree the number of working days during which kindergarten services are not offered shall not exceed five days every kindergarten year. On working days when no kindergarten services are offered the supervision of children must be ensured, if required. Pursuant to Paragraph (7), Article 2 of the Decree parents shall be informed on the closure of the kindergarten for the summer until February 15 at the latest, and they shall be informed on working days without kindergarten services at least seven days in advance before the closing of the kindergarten. (O-OJOG-130/2006.)


Assessment and Evaluation

The assessment and evaluation of a student's performance based on the grades awarded at the end of terms and school years represent one of the key issues in terms of the educational, teaching activities of schools. Decisions related to evaluation are key issues for students and parents, because students’ chances to continue their studies largely depend on these grades. The significance of evaluation is also underscored by the large number of queries and complaints about this issue received by our Office every year.

Many parents contact us, because they feel that the methods used to evaluate students’ performance are inadequate. In connection with this, parents often feel that their children do not receive enough credit, or good enough grades for their performance. Pursuant to Points e) and f) of Paragraph (1) of Article 19 of the Public Education Act, in their work, teachers have a right to assess the work of students and grade their performance during the school year and at the end of terms and school years. Teachers have a great degree of freedom in the assessment and grading of the students’ performance. However, this autonomy is not unlimited, and the limits are defined by other provisions of the same act, including the ones concerning the rights of parents and students and the rules of operation and internal regulations of the institution. Under the law, such regulations must be public and accessible to all parents and students for their information.

The rules of organisation and operation and the pedagogical programme contain compulsory requirements for a number of assessment related aspects. Pursuant to Article 14 of the Public Education Act, parents have a right to receive detailed and substantial information on the development, behaviour and academic progress of their children, and advice or help them in the upbringing of their children, on a regular basis. Accordingly, teachers must regularly provide information on the grades awarded to students and the parents of minor students. Failure to provide regular information may result in an infringement regardless of the grade awarded. Information may be provided partly in person and partly by entering the grades into the class book and the students’ grade book in a timely manner. The school’s obligation to provide information includes providing access to tests and papers. However, in order for the parent to be able to make up for the shortcomings of the student, this access may not be restricted to studying and examining the tests within a limited timeframe at the premises of the school. Access must necessarily include the possession of the test, i.e. a copy thereof must be rendered available to the parent upon their request and at their cost. Information must be regular and must reflect facts. The class book and the grade booklet will not give a true picture of performance unless grades are entered immediately after being awarded. The time and manner of providing information are not regulated by statutory provisions only. In their rules of organisation and operation, institutions must define the form and procedure for regularly informing students in detail.

Teachers may develop individual methods for assessment and grading, and may use special evaluation techniques but, naturally, these must comply with the requirements of the law and the pedagogical programme of the institution. When an individual method of assessment is used, it is important to ensure that students and parents are thoroughly informed on the criteria and assessment principles used by the teacher. However, methods that are in conflict with the rules of student’s legal status must not be applied even if detailed, substantial and timely information is given thereof. When Paragraph (1), Article 70 of the Public Education Act states that teachers assess the performance and progress of students by awarding grades on a regular basis in the course of the school year, then it also states that teachers may award grades to assess performance, progress only. Furthermore, the relevant statutory provisions also state that grades may not be used as a disciplinary tool in the course of the evaluation of the performance or diligence of students. Grades that reflect other aspects of compliance with the duties of the student instead of their performance are unlawful in every case. (K-OJOG-195/2006, K-OJOG-301/2006, K-OJOG-455/2006)

Under Paragraph (4), Article 48 of the Public Education Act, the forms, procedures and limitations of written tests and papers and their role and weight in the assessment of students must be set out in the local curriculum, created as part of the pedagogical programme of the school. Consequently, an educational institution may organise year-end examinations, mock School-Leaving Examinations or any other from of assessment not regulated in the Public Education Act, provided that they are provided for in these regulations. In such case, the local curriculum must specify to what extent the results of these contribute to the year-end grades. Any regulation that states that the grades of end-of-term exams, mock Baccalaureate exams are definitive in terms of the end-of-term grade of the student shall not be considered unlawful; however, educational rights are violated if only these graded count towards the end-of-term grade, as according to the Public Education Act, end-of-term grades must be determined on the basis of grades—and not one grade—obtained during the year.

A parent contacted our Office with the complaint that in her child’s primary school children in the eighth grade are required to take an end-of-term exam. We informed her that according to Paragraph (1), Article 44 of Act LXXIX of 1993 on Public Education the educational and teaching work shall be performed in schools in accordance with a pedagogical program. The pedagogical program—and any modification thereof—shall be adopted by the teaching staff and shall become effective with the approval of the maintainer of the institution. Pursuant to Point b), Paragraph (1), Article 48 of the Public Education Act, the teaching programs of schools determine local curriculum, and within the framework of this—inter alia—the requirements and forms of student testing and examination as well as the forms of evaluation and assessment of student performance. According to Paragraph (4), Article 48 of the same act the school’s pedagogical program must define the forms of the written examinations, the order and limitations as well as the role and weight thereof in the assessment of students' knowledge held by the school. According to the above, it is possible to hold end-of-term exams for eighth-graders and to grade said exams in accordance with the pedagogical program adopted by the teaching staff and approved by the representative body of the school. Neither shall it be considered an infringement, if the pedagogical program states that the results of the exam shall be definitive in determining the end-of-year grade of the student. Pursuant to Point a), Paragraph (1), Article 14 of the Public Education Act parents shall have the right to become acquainted with the pedagogical program of the educational institution and to be informed on the contents thereof. Therefore, the pedagogical program must be made public. Pursuant to Paragraph (1) of Article 8 of Decree No. 11/1994 (VI. 8.) 8.) the school must place its pedagogical program in a manner that ensures that students and parents have free access to it. We advised the complainant of the following, should she and parental body wish to change current practice and repeal this end-of-term exam requirement for eighth-graders: Considering that this form of evaluation is regulated by the pedagogical program, they can table a proposal to modify it. According to the Public Education Act, the school board and the student body has a right of recommendation regarding any issue related to the operation of the educational institution. Pursuant to Paragraph (1), Article 51 of the Public Education Act, a school can introduce a modified pedagogical program in the school year following the approval thereof in a hierarchical system. (O-OJOG-481/2006.)

Another restriction regarding teacher autonomy is the provision contained in Article 70 of the Public Education Act, in accordance with which the teaching staff reviews the end-of-term grades of certain students within the framework of a grade assessment meeting, and decides whether the student can go on to the next grade based the marks determined by the head teacher. If the student’s end-of-term grade is significantly lower than the average value of grades received during the year, then the teaching staff calls on the teacher concerned and requests an explanation, or in justified cases instructs him/her to change his or her decision. If the teacher does not change his or her decision and the teaching staff does not agree with the explanations provided, then based on grades received during the year they can change the grade to a more favourable one.

A student complained in writing that he is participating in architect/technician training and received a failing grade in statics, despite the fact that his grade average was 2.4. Within the framework of teacher’s autonomy, the teacher has the option to consider grades received over the course of the academic year with different weight when determining mid-term and end-of-term grades. Provided that the procedure applied to determine the grade complies with the regulations of the program, it is not considered a violation of rights, if the end-of-term grade is not equal to the average of the grades the student received over the academic year. As a guarantee rule, the act provides for the option of legal remedy to be utilized by the student or parent to appeal the infringing qualification, or assessment related decision of the teacher. Paragraph (2), Article 83 of the Public Education Act states that students and parents can initiate proceedings against the school's decision regarding the assessment, qualifications of the student within fifteen days of the disclosure thereof. If disclosure does not occur, then within fifteen days of being informed thereon, in the interest of the student, provided that such assessment did not occur pursuant to the contents of the local curriculum, and the that the proceedings does not infringe upon the provisions on student status, or any other statutes. The representative of the maintainer shall proceed in the matter of the petition submitted on legal grounds. (O-OJOG-414/2006.)

Several parents contacted us on many occasions to ask what they can do when they feel that a teacher is biased and systematically underestimates the performance of a student. In these cases, we informed the parents that the Public Education Act provides for an opportunity for students to take an examination before an independent Examination Board. These examinations, which may take place in the course of studies, are organised by institutions designated by the National Public Education Evaluation and Examination Centre. On these exams, students give an account of their knowledge before a three-member examination board, of which the teacher employed at the school where the student has a legal relationship cannot be a member. This may be a solution in cases, where the parents complain about the way a teacher grades students, and presume that there is some underlying personal conflict or bias. Therefore, it may be useful for schools to give information on the opportunities and rules of examinations before an independent Examination Board.

Examinations before an independent Examination Board may include examinations to establish an end-of-term grade or a year-end grade and examinations to improve an ‘unsatisfactory’ year-end grade (fail). We informed him that pursuant to Decree No. 11/1994 (VI. 8.) of the Minister of Culture and Public Education on the Operation of educational institutions 8.) applications for such examinations must be submitted–signed by a parent, in case of minors—no later than thirty days prior to the last day of the term in case of examinations to establish grades, or within fifteen days after receiving the year-end report in case of examinations to improve grades.

Many people contacted our Office with questions in connection with independent examination board exams. Pursuant to Paragraph (1), Article 22 of Decree No. 11/1994 (VI. 8.) examinations that can be taken before an independent Examination Board in the course of the studies of the student shall be organized by the National Public Education Evaluation and Examination Centre, in case of vocational/theoretical and vocational/practical examination subjects the institution designated by the minister responsible for vocational qualifications (hereinafter the National Public Evaluation and Examination Centre and the institution designated by the minister shall be jointly referred to as: designated examination centre). Pursuant to Paragraph (2) of the same section, the student shall have the right to report his or her intention to give an account of his or her knowledge before an independent Examination Board—signed by one of the parents—until thirty days prior to the last day of teaching, or that of the semester, if due to his or her absence the student is required to take an exam to establish his or her end-of-year grade, after he or she has received proper authorization, the student has three days to report, if he or she wants to give an account of his or her knowledge before an independent Examination Board. The report must specify the subject of the examination. The school principal shall forward the report within five days to the designated examination centre, which shall make appropriate arrangements to hold the exam in the last week of the first semester or the last week of teaching in the school year. (K-OJOG-109/2006, K-OJOG-195/2006, K-OJOG-301/2006)

Pursuant to Decree No. 11/1994 (VI. 8.) of the Minister of Public Education and Culture 8.) if at the end of the year the student receives a failing grade, then he or she has the opportunity to take a repeat examination. If the number of failing grades is more then two, then the student can only take the repeat examination with the teaching staff’s authorisation, otherwise he or she has to repeat the grade. The teaching staff shall decide on the authorization at the grading meeting and shall inform the student thereon by inscribing said decision in the student’s report card. If the student is not granted authorization, i.e., the teaching staff decides that the student must repeat the grade, the he or she cannot take an exam to improve his or her grades. (O-OJOG-497/2006.)

At the same time, both the student and the parent have the right to initiate proceedings to overturn an unfavourable decision with reference to violation of interests within fifteen days of the disclosure of the unfavourable decision, or in case of the lack thereof within fifteen days of being informed thereon. Paragraph (5), Article 83 of the Public Education Act states that such individual petitions for revision shall be judged by the school board, or in the case of the lack thereof, a maximum three-member committee consisting of the members of the teaching staff. As a result of the deliberation, the school board or the committee can reject the petition for revision, can void the decision, or order the decision-maker to pass a new decision.

A parent contacted our Office with the question as to whether a tenth-grader has the right to take an exam to improve his grades, if he already received failing grades in three subjects. We informed the parent that pursuant to Paragraph (8), Article 21 of Decree No. 11/1994 (VI. 8.) of the Minister of Public Education and Culture, if a student received a failing grade at the end of the school year, he or she is entitled to take a repeat examination. If the number of failing grades is more than two, then the student can only take the repeat examination with the teaching staff’s authorisation, otherwise he or she has to repeat the grade. Based on the above the teaching staff has the right to decide whether the complainant should take a repeat examination or continue his studies by repeating the whole grade. (O-OJOG-497/2006.)


During an entrance examination students’ performance assessment may not take such subjective elements into account that would usually tip the scales in favour of the student in ordinary classroom evaluation situation. In such a case, even available legal remedies can prove to be inadequate to ameliorate the situation.

A parent contacted us with the following matter: His child was not feeling well on the secondary school entrance exam, and was unable to produce result that truly reflected his knowledge as a result. Pursuant to Point 1.13. of Annex 8 to  Decree No. 11/1994 (VI. 8.) if a secondary school organizes a written entrance examination within the framework of its admittance policy, the examinee and his parent may view and copy by hand the evaluated exercise sheets (tests) of the written examination in the presence of the school’s representative and at a time and place determined by the school principal, and may also comment on the evaluation thereof.  The school shall make a copy upon the request of the applicant and at his or her cost. Viewing documents should be allowed for the duration (eight hours) of a working day, within eight days of the written examination. The examinee may submit his or her comments until the end of the first working day—until 4 p.m.—after the viewing of the test papers. The examinees must be informed about when and where they can view the test papers they have handed in, and comment on the evaluation provided by the correcting teacher.  The secondary school must make one sample copy of the test papers of the written examination available after the examination has taken place, at the site of the examination and on its website as well. According to Point 1.14, if the examinee made a comment on the evaluation of the solution given by him/her to the written examination question, then the principal shall make sure that another correcting teacher be available to judge the comment and to deliberate the comment with the complainant and the correcting teacher, if possible. The complainant must be informed on the results of the deliberation, providing appropriate justification in writing. Should the complainant maintain his or her comment, then it must be sent to the decision-maker defined by this decree together with any related documents, who then shall be obliged to make a decision and inform the principal thereon as soon as possible (via courier, fax, or telephone)—when the decision is delivered. The submission and deliberation of the comment shall not prejudice the student's right to legal remedies related to the decision on admission passed by the school. We informed the parent that there are no other options to put forth any comments regarding the evaluation of the entrance examination. Considering that, there is no basis on which it can be judged how many points the examinee should be awarded taking  his illness into account, we were unable to assist the parent in this matter. (K-OJOG-209/2006.)


Absence

Absences from class and the justification thereof are important questions of school life. Absences from class are closely linked with being late for class It is often the case that students are late from school and their teachers do not let them come in to class. Parents often find this rather unjust, as because of a couple of minutes their children are forced to be absent from an entire class. According to Paragraph (8), Article 20 of Decree No. 11/1994 (VI. 8.) of the Minister of Public Education and Culture, if a student does not arrive in time for the beginning of the class, then he or she is late, which has to be justified. The duration of the period of coming late to class can be—in accordance with house rules—added and counted as an aggregate sum. If this aggregate time equals or exceeds the duration of a class, then this will count as a justified or unjustified absence. Students arriving late to class cannot be excluded from said class: Our position is that they cannot be excluded especially by having them stand outside the classroom without proper supervision. According to Point 11, Article 121 of the Public Education Act supervision in institutions of education is defined as ensuring the protection of the physical and moral integrity of children/students starting from the time of entry into the educational institution to the time of exiting the educational institution lawfully and during the compulsory activities and programmes organised outside the educational institution as part of the educational/pedagogical programme of the institution. That is because if the late student is left in the school without supervision, then that can violate additional rights.  (K-OJOG-68/2006, K-OJOG-81/2006)

There are also cases, where due to a number of different reasons a student is prevented from attending school for a prolonged period. In this case, the issues arising in connection with the student’s absence must be addressed as well.

A parent contacted us in March with the complaint that her child was going to start studies abroad from the middle of March and due to the expected number of absences; the school informed her that her child might be required to take grading exams. She supplemented her petition verbally by saying that her child had already been given dates for these grading exams in every subject. We informed her pursuant to Paragraph (6), Article 20 of Decree No. 11/1994 (VI. 8.) of the Ministry of Public Education and Culture students whose total number of absences (both justified and unjustified) accumulated over one academic year is greater than two-hundred and fifty class hours on the general educational foundation part of secondary school education, or twenty percent of the theoretical classes of part of the stage of education preparing for vocational qualifications; one-third of class hours in basic art education, or thirty percent of class hours in a given subject and therefore their performance was not assessable during the academic year, may not receive a grade at the of the academic year, except, if the teaching staff authorizes them to take a grading exam. The teaching staff may deny the student the opportunity to take a grading exam, if the number of unjustified absences exceeds the number of justified absences and the school has complied with its notification obligation. If no mark can be given for the student's performance, then he or she can continue his or her studies by repeating the grade he or she is in. If the number of the student’s absences already exceeds the determined number at the end of the first semester, and thus his or her performance may not be graded, then he or she shall be required to take a grading exam at the end of the first semester. Pursuant to the first indent of Paragraph (3), Article 21 of the same decree the student's grades shall be established on the basis of his or her performance and grades during the academic year, or his or her performance at the grading examination, supplementary examination, or correctional examination. Pursuant to Point b), Paragraph (1) of Article 48 of the Public Education Act, the teaching programs of schools shall determine the local curriculum, and within the framework of this—inter alia—the requirements and forms of student testing and examination, and that of the evaluation and qualification of the diligence and conduct of the student, as well as the forms of evaluation and qualification—within the framework of the relevant legislation—of student performance. Based on the above our position is that if the child’s performance during the school year can be assessed with a grade, regardless of the number of absences, then the child shall not be required to take a grading examination. The evaluation aspects of the school are set out in educational program of the school. If a student is required to take a grading exam, then his or her end-of-term shall be determined on the basis of his or her performance at said examination.  (K-OJOG-373/2006.)


Maintainer Control

As in previous years most of the petitions lodged with regard to the issue of maintainer control were related to the reorganization and closing of institutions this year as well. It was not only students and parent, but also teachers and heads of institutions as well who sought our opinion on the matter. Part of the questions of complainants were related to whether the decisions made by maintainers to close or restructure certain institutions were lawful, and another part was concerned with what those concerned can do, if they are notified of a decision of this sort. Our position on the issue is the following.

The right to education is part of the group of rights known as the second generation of fundamental rights provided for in the Constitution; it is a value based on social agreement that is an objective of the state. The state realises the fulfilment of its tasks undertaken in acts partly through the local authorities. The local authority as maintainer, within the limits imposed by legal regulations, possesses a high degree of independence with regard to the formation and organisation of institutional structure. Its decisions to provide public service can be reviewed only with respect to their compliance with the law; no organisation has the right to review them on grounds of expedience. The reorganisation, merging or closure of educational institutions that can be experienced countrywide are natural consequences of economic and demographic reasons. The reorganisation, merging or closure of an institution cannot be regarded as unlawful in itself, if the founder complies with the relevant regulations, guarantee rules. Review of the legal compliance of an act to close an institution may consist of the investigation of whether these guarantee rules were respected.

The conditions of education are of the outmost importance to the inhabitants of any town/city, but at the same time the changing or streamlining of the institutional system due to the changing circumstances and the continuity of service are sometimes inevitable. These, in turn, always result in some form of infringement on the part of those concerned (employees, students of the institution, students’ parent). The rights of the parties concerned in the case are protected partly by a compulsory procedural rule, the request for their opinion, and partly by the legal requirement that education should be maintained at a satisfactory level.

Paragraph (2), Article 102 of the Public Education Act states that the maintainer shall have the right to make a decision on the establishment, restructuring, or dissolution of an institution of public education. The fact that the statute delegates decisions on the establishment, restructuring, or dissolution of schools, means that it is the exclusive right and responsibility of the municipality to make decisions of this sort. Its freedom of decision, however, is restricted by the fact it can only decide to dissolve an institution of public education, if it is able to continue to ensure that the same quality of activity/service is available, ensuring at the same time that the use thereof by the students and their parents does disproportionately burden them. For this decision, the professional opinion of the local authority of the capital or county–based on the development plan–should be acquired. Pursuant to a provision of the Public Education Act effective as of September 1, 2003 the municipality should also obtain the opinion of an expert registered in the National Experts Register in order to provide an expert opinion on its planned measures. An opinion of such an expert is a condition of validity for the decisions on closing schools, passed after September 1, 2003 when the amendment of the act entered into force. The expert should establish a position as to whether the proposed solution ensures that the given activity/service will continue to be provided at the appropriate level of quality. The expert opinion shall be sent to the metropolitan or county municipality, together with the request for an expert opinion. The National Public Education Evaluation and Examination Centre shall recommend an independent expert, upon the request of the municipality concerned. Therefore, the ensuring that the given activity/service is continued and an appropriate quality is maintained are important validity factors of the decision. We, however, cannot establish whether the solution recommended by the municipality complies with the guarantee laid down by the relevant statute, as that is a task to be performed by the expert. Paragraph (3), Article 102 of the Public Education Act provides additional guarantees for the participants of education. According to this, the maintainer must request the opinion of, among others, the community of the employees of the institution, the school board, the parental body (community) in the school, and of the student body of the school prior to making a decision to establish, reorganise or dissolve an institution of public education. If the maintainer violates the above provisions of the Public Education Act, i.e., does not seek the opinion of those concerned, the decision made this way may be contested. Under Paragraph (12) of Article 84 of the Public Education Act, when a legal regulation requires a preliminary opinion, agreement or professional opinion for passing a decision falling under the competence of the maintainer, a decision passed in the absence thereof can be contested. The successfully contested decision becomes void, starting from the date of decision. The parties entitled to contest the decision are the offended party and those who have a legal interest therein. The contest must be indicated in writing within three months, and then enforced within fifteen days if such disclosure was inconclusive. The maintainer shall be informed on the contest; on the other hand, invalidity can be established in this case with a petition addressed to the chief county notary. The three-month deadline starts on the day of the disclosure of the decision to the parties concerned. If this day cannot be established, the day of disclosure shall be the fifteenth working day following the passing of the decision. The deadline provided for the contest shall be forfeit, justifications shall be precluded. (K-OJOG-308/2006, K-OJOG-242/2006)

A school principal requested information in writing about whether a maintainer’s planned decision to merge all of its educational institutions as of January 1, 2007 was lawful or not. In addition to the above, we also informed him that according to Paragraph (9), Article 102 of Act LXXIX of 1993 on Public Education, during the academic year (term time) and during the academic year, except for the months of July and August, the maintainer may not start a new school, restructure or dissolve a school, residence hall or kindergarten, or transfer its rights of maintenance, order a school class, residence hall group or kindergarten group to be reorganized or dissolved, or modify the tasks of a school, residence hall or kindergarten. All maintainer decisions that result in an amendment to the articles of association of the institution shall be regarded as a restructuring of the institution as per Point 15 of the Preamble of the Public Education Act. The planned merging of the institutions would, in fact, constitute an amendment of this sort. (K-OJOGB-417/2006.)

Ensuring basic education is a task of town/city municipalities. This obligation to fulfil the task in this context means that the municipality is an extraordinary stakeholder performing a public service task that must satisfy arising demands. In addition to their mandatory tasks, town/city municipalities may undertake to provide other services as well. They are, however, not required to provide these services, if their financial standing does not make it possible.

A parent contacted our Office with the question as to what kind of tasks the municipality has in a town, where despite recent increases in demand, none of the conditions of local education have changed. We informed the parent that pursuant to Paragraph (1), Article 8 of Act LXV of 1990 on Local municipalities, the tasks of the local municipality include with regard to public services, in particular:  ensuring kindergarten, basic education, education, healthcare and social services, as well as ensuring that child and youth related tasks are also performed. Therefore, according to Paragraph (2) of the same section, the municipality may decide with reference to the tasks detailed under Paragraph (1) the extent and manner in which it wishes to fulfil them, based on the demands of the population, and its financial situation. Pursuant to Paragraph (4), Article 8 of the same act, the local municipality shall be obliged to ensure kindergarten and primary school education, and basic healthcare and social services. (K-OJOG-274/2006.)

Naturally, educational institutions may not only be maintained by local municipalities. That is because according to Paragraph (2), Article 3 of the Public Education Act, institutions of public education may be established and maintained by the state, the municipality, the minority local government, the national minority local government, churches, registered as legal entities in the Republic of Hungary, and business organizations, foundations, associations, which are established and seated within the territory of the Republic of Hungary, and natural private individuals, provided that the above entities have obtained rights to pursue such activities based on the provisions of the relevant statute. Private individuals may establish and maintain institutions of public education as private entrepreneurs. The question as to what one needs to do, if he or she wants to establish a school or a kindergarten is asked every year. We provide those enquiring about what it takes to found an institution of public education with the following information. Pursuant to Paragraph (1), Article 37 of the Public Education Act, an institution of public education is an institution established for the purpose fulfilling public education tasks defined by in the same act. The institution of public education is a legal entity. Pursuant Paragraph (2) of the same section the establishment of the institution of public education shall be reported for registration within thirty days of the singing of its Articles of Association by sending said Articles in—if the maintainer does not perform the activity pursuant to a statutory mandate—together with the deed authorizing the institution to provide public education services. In case of budgetary bodies the report shall be made by the registering body, in other cases by the notary or the chief notary as follows: In the case of kindergartens and primary schools by the competent Notary competent according to residence, if the kindergarten, or primary school is located within the territory of a micro region, then by the Notary competent at the seat of the micro region, in the case of institutions of basic art education, secondary schools, vocational schools, residence halls, educational institutions participating in special education, multipurpose institutions and other public education institutions by the chief notary competent according to residence. The costs of the procedure related to the registration are borne by the petitioner. According to Paragraph (3) registration may be refused in the case of violation of the law. Pursuant to Paragraph (4), the public education institution is established—retroactively to the day of the signing of its Articles of Association—with the registration. Pursuant to Paragraph (5) the Articles of Association of the public education institution shall contain the type, name, core activities, national or ethnic minority or other tasks and member institutions of the institution, the funds to be used to fulfil its tasks, the right of use regarding the funds, licenses related to the management of the institution, the name and address of the founder or the maintainer, the address of the seat and all the sites of the institution, in the case of education institutions the name of the specialization of the school, the maximum number of students that can be admitted to the institution, in the case of schools the number of grades, in the case of basic arts education the branches of art, and within that the names of the departments.

According to Paragraph (1), Article 38 of the Public Education Act, institutions of public education must be able to ensure the conditions necessary for the fulfilment of its tasks. An institution of public education is deemed able to ensure the conditions required for its operation, if it has a permanent seat, permanent staff, and the equipment, regulations and funds necessary for its operation as required by the relevant statutes. An institution of public education shall be deemed to have a permanent seat, if it has exclusive permanent right of use on the premises necessary for the fulfilment of its tasks, as required by the relevant statutes, unless the Public Education Act contains provisions to the contrary effect. An institution of public education shall be deemed to have a permanent staff, if it employs at least seventy percent of the staff required for the performance of its core activities within the framework of a permanent employment relationship, or employs them in civil servant status.  The institution of public education shall ensure that its tasks are carried out from the funds provided by the founder or the maintainer, or from other revenue sources. The public education institution shall appropriate its costs of maintenance and operation in the budget drawn up and determined by the maintainer annually. (K-OJOG-198/2006, K-OJOG-331/2006, K-OJOG-111/2006)


Guarantees of the Rights of Educational Participants

In order to enforce the rights of educational participants, it is necessary that the institutions adhere to statutory guarantees. The Public Education Act and Decree No. 11/1994 (VI. 8.) of the Minister of Public Education and Culture set out a number of different rules of guarantee. Provisions on the information of participants of education are of exceptional importance among these guarantee provisions. The right to receive information is included as a general principle in the Act on Public Education among the rights of educational participants.

On the part of schools, providing information to parent is not only relevant to studies undertaken by the student, but it is also important in terms of ensuring that the child’s upbringing yields results and that parental supervision is fully exercised.

A parent contacted us with the question as to what she can do about her 15-year-old son, who has been skipping school for three weeks. In her petition, she also noted that because the teachers failed to inform her in time, she had no reason to be suspicious, as her son left home every morning as though he was going to school. We informed the mother that we could not be involved in the resolution of a personal conflict between her and her son, and we advised her to contact organizations that are well equipped to deal with issues of this sort. Pursuant to Article 14 of the Public Education Act, parents have a right to receive detailed and substantial information on the development, behaviour and academic progress of their children, and advice or help them in the upbringing of their children on a regular basis. Pursuant to Point f), Paragraph (7), Article 19, the teacher shall be obliged in particular to regularly inform the parents on the education, teaching, and development of their child; the parents and students about the questions that concern them; and to warn the parents, if measures are required to be taken with regard to the protection of the rights of their child or in order to promote the child’s development. This parental right is set out in detail by Paragraph (3), Article 20 of Decree No. 11/1994 (VI. 8.) of the Minister of Public Education and Culture, according to which if a student is absent from class, the school must notify the parent upon the first occurrence of unjustified absence. The parent’s attention must be called to the consequences of unjustified absence in a note. We informed the mother that she could contact the head of the institution or the maintainer, because of the nonfeasance of the teacher. (K-OJOG-402/2006.)

Although there are many schools that prefer the practice, whereby the teacher informs the parents on a family visit, the obligation to provide information as set out by the Public Education Act may not require the teacher to carry out tasks outside working hours. In addition, the parent may not be required to receive the teacher in his or her own apartment.

In a petition, a teacher inquired about whether it was legal for the school principal to require her to visit her students’ parents within the framework of a family visit, using her own car. Based on the above we informed the teacher that our position is that family visits may be considered as a form of liaising, but that there are other ways to inform parents, and therefore teachers may not be required to visit families.  One of the essential components of family visits is the fact that the teacher visits students and parents in their homes. In accordance with Article 82 of Act IV of 1959 on the Civil Code, the right to private residences is protected by law. Pursuant to this—excluding certain exceptions none of which is teachers visiting parents and students in their homes—parents cannot be obligated to receive anyone in their private homes. (K-OJOGB-424/2006.)

Provisions on the internal regulations of educational institutions are also considered to guarantee provisions, as these regulations tend to supplement statutory requirements in many respects. In these matters, regulating the details is a right reserved by the institution. Relevant statutory provisions, however, must always be considered when internal regulations are drawn up.

A petitioner inquired about whether the opinion of the Civil Servant Council needed to be sought when a school’s educational program is reviewed. We informed him that Pursuant to Paragraph (1), Article 44 of the Public Education Act, educational and teaching work in an educational institution is performed on the basis of a teaching program. The educational and teaching programs are adopted by the teaching staff and become effective with the approval of the maintainer. The maintainer is obliged to obtain the opinion of an expert—who is featured in a specialization corresponding to the given type of institution of the National Expert Register—before approving the education and teaching program. If the National Expert Register does not contain a specialization corresponding to the type of institution at hand, then school must seek the opinion of such an expert who has had at least five years of teaching experience in the given type of institution. Pursuant to Point a), Paragraph (5) of Article 30 of Decree No. 11/1994 (VI. 8.) the opinion of the professional staff community—in its specialization—must be sought before the teaching program can be adopted. Furthermore, we also informed the petitioner that the Public Education Act and the above-cited decree do not contain any additional provisions on the Civil Servant Council except for the employment related provisions thereof referenced above (Point II/12, Part III of Annex No. 1.). (O-OJOG-141/2006.)

The sources of the rights and obligations of educational participants do not only include statues, but local regulations as well. The contents of the regulations obviously cannot be contrary to the statues. It is important to emphasize, however, that the creators of local regulations must always bear the objective they wish to achieve in mind. Any regulations that go beyond these objectives are disputable, and sometimes even in violation of the law.

A petitioner contacted us with question as to whether it was possible for house rules to forbid students to smoke in front of the school building. The reason for the ban was that it is detrimental to the school’s reputation if students are smoking around the school building.  We informed the petitioner on the following. Pursuant to Paragraph (7) of Article 40 of the Public Education Act, the house regulations of the school or residence hall determine—beyond meeting educational requirements—how the student rights and obligations set out in the Public Education Act and statutes can be exercised and implemented. School house rules also determine student work schedule, the order of in-class and extra curricular activities, the use of school areas and equipment, as well as prohibited behaviour at out-of-school events organised by the school related to the implementation of the teaching programme. The scope of house rules may only cover the territory of the secondary school and the events organized by the secondary school held outside the premises thereof. The house rules of the secondary school may not contain mandatory rules for conduct outside the premises o the school. We also informed the petitioner that the student body of the school has the right to initiate the changing of the house rules. Pursuant to Paragraph (5), Article 63 of the Public Education Act the student body may formulate its opinion or make proposals in every question related to the operation of the education institution and the students. The student body of the school may put forth a proposal to amend the provisions of the house rules. Pursuant to Paragraph (3), Article 64 the school and residence hall student body exercises its right of consent when approving or modifying the house rules. House rules become effective with approval of the maintainer. (K-OJOGB-336/2007.)

Another important guarantee of the enforcement of the rights of educational participants is adherence to the procedural provisions set out by the Public Education Act. The provisions of the act ensure that in the course of the proceedings the given case can be reviewed by parties other than the decision-maker.

A municipality inquired about whether it is the maintainer that has the rights to pass a decision in the second instance on a request for review submitted in connection with disciplinary proceedings. Pursuant to Paragraph (6), Article 83 of the Public Education Act, the decisive majority of requests for review (which can only be relevant to remedying violation of interests)—as opposed to requests for the verification of legality (which are aimed at remedying violation of rights)—is reviewed by the school board, or if there is no school board in the given school, then a three-member committee consisting of the members of the teaching staff. The municipality was to pass a decision of the second instance on the matter of a principal’s cautioning. We informed the petitioner that—pursuant to Point b), Paragraph (4), Article 83 of the Public Education Act—different from the above-cited main rule—the representative of the maintainer shall act and pass decisions of the second instance with regard to requests for review on student disciplinary cases, not requests for review on disciplinary measures. However, the principal’s cautioning is a disciplinary measure, i.e., it shall not be considered as a disciplinary case, considering that disciplinary cases shall refer to cases heard within the framework of disciplinary proceedings held in accordance with the guarantee-like statutory provisions relevant to disciplinary proceedings. (K-OJOG-320/2006.)

Provisions whereby the Public Education Act defines the ways in which student status terminates or is terminated could also be considered guarantees. Article 75 of the Act regulates the termination of the student status. The statue sets these cases out incrementally, which means that the legal relationship can only be terminated in the cases and manner defined by the statute. There are only five cases where the school can unilaterally terminate a student’s student status, but in schools maintained by a municipality these cases can only involve students for whom compulsory school attendance does not apply. In accordance with the law, the principal can terminate a student’s student status on grounds of arrears on payments after demanding payment repeatedly and without results from the parent, or in cases of students of legal age, the student himself/herself, and after investigating the student’ social standing, except in cases of disadvantaged students. The student’s student status shall also be terminated, if the student has failed to complete at least the eighth grade and there is no adult education at the school or the student does not wish to continue his or her studies there. The student’s student status shall also be terminated, if he or she has missed more compulsory classes than permitted by the statutes. Furthermore, students’ student status shall also be terminated in cases of expulsion from the school on the day of the entry into force of the disciplinary decision. On the last day of the academic year, the school can unilaterally terminate student’s student status, for students who are not under compulsory school attendance, if he or she has failed to complete the educational requirements for the second time in the same grade.

A parent contacted us with the complaint that her child’s student status with an institution of basic arts education (music school) was terminated by the institution. The reason they gave was that the student did not reside in the town where the institution was seated. This way the child’s student status was terminated in a manner that is not allowed by the Public Education Act. Upon the maintainer’s instructions, the head of the institution “transferred” the student to another music school. The Public Education Act, however, does not allow for such a unilateral measure. We contacted the mayor of the maintaining municipality, who informed us in a statement that due to the dire financial situation of the town, the maintainer cannot finance the training of non-local students. Negotiations were initiated with the concerned municipalities, but not agreement was reached. Therefore, the maintainer asked the principal of the music school to offer non-local student the opportunity to continue their studies in a different branch of art (as that is less cost intensive), and if they do not accept, the students should be transferred to another music school. This is what happened to the student concerned as well. We established following legal opinion on the case. One of the guarantee provisions of the Public Education Act defines the ways in which the student status established between the student and the institution of public education terminates or can be terminated. Article 75 of the Act regulates the termination of the student status. The statue sets these cases out incrementally, which means that the legal relationship can only be terminated in the cases and manner defined by the statute. “Transfer” is not featured as a legal institution in the Public Education Act; therefore, the school does not have the right to unilaterally terminate student status. The maintainer, however, does have the right to determine the number of students that allows it to operate the institution, and it also has the opportunity to defer the admission of students due to lack of available places. On the other hand, already existing legal relationships can only be terminated in the cases and manner set out by the relevant statutes, which is why we established that this measure and the directive given for the measure is illegal, which is why we tabled a recommendation to the maintainer requesting it to take the appropriate steps to restore the child’s student status with the music school in question. The maintainer accepted this recommendation. (K-OJOG-163/2006.)

Expulsion coupled with coercion cannot be a legal solution to the problems posed by difficult students. Proving, however, that the student actually left the school as a result of the actions taken by it is a distinct challenge in every case like this. O-OJOG-467/2006., OKM-O-OJBT-24/2006.)

A parent contacted us with a complaint that despite the principal’s promise, the parent’s son was not transferred from night school to full time (day) training. We informed him that Article 75, of Act LXXIX of 1993 regulates the termination of student status. The parent failed to mention who terminated his son’s student status in tenth grade and with reference to exactly what (the legal relationship was terminated due to health reasons). If a school fails to comply with the statutory guarantees set out in Articles 75 and 76 of the Public Education Act, such course of action will lead to the infringement of educational rights in all cases. Our experience is that it is a common occurrence that principals advise the parents of difficult students to find another school for their children.  If the parent accepts the school’s arguments, then they may decide to find another school for their child. If, however, the parent decides to discard this option, then the school may not terminate the child’s student status unilaterally. The violation of educational rights can only be demonstrated, if the free will of the parent cannot prevail in the course of the decision, and the school resorts to some form of coercion. In a case like this, the situation of the parent and the principal representing the school is very different. In such instances, parents do not have a good bargaining position, since they want the best for their child and do not want their child to be forced to study in a hostile environment. Parents seemingly exercise the right of free choice of schools when they take their child to another institution as a reaction to the notice sent by the school, but in reality, they only give in to coercion, because they feel that there is no other option. Therefore, it is our position that expulsion combined with coercion must not occur in public educational institutions. The school has certain opportunities, set out by the relevant statues, to sanction a student’s breach of duty, in justified cases the school is even allowed to use disciplinary measures, or launch disciplinary proceedings.  Other, extralegal instruments must not be used; however, as such course of action could rob the student from the statutory guarantees associated with the application of the above-cited measures. Proving, however, that the student actually left the school as a result of the actions taken by the school is a distinct challenge in every case like this. If it was the parent’s and/or the student’s decision to terminate the student status and transfer to night school, then the school did not violate the relevant statutes, and there are no statutory requirements—despite the principal’s promise—that would require it to admit the student to full time (day) training. We also informed the parent that if the school in question does not admit the student to full time training, then they could contact other schools with the same request, but that our Office cannot recommend any specialized secondary schools. If, however, the school terminated the student’s student status without the grounds described above, and had done so unilaterally, then the school did not have the right to terminate the student’s existing student status in night school. (O-OJOG-387/2006.)

We encounter the problem of expulsion every year. Such decisions by the principal are usually based on the school’s conviction that the educational assets/methodology at its disposal are insufficient to successfully deal with difficult students. Teachers think that these students are violent, do not behave as they are told and as such cannot be disciplined with ordinary methods. Additionally, the educational rights of other students might be jeopardized, as instead of moving on with the material, a large part of class time is spent on disciplining the unruly student.

If a child did not fulfil his or her duties, has disturbed the class, the work of his or her teacher and fellow students with his or her disobedient behaviour, then disciplinary measures can be used against him/her. Paragraph (1), Article 76 of the Public Education Act says the following: if a student breaches his or her duties deliberately and seriously, then the student may receive disciplinary punishment on the basis of disciplinary proceedings, mandated by a written decision. The explanatory notes of the act emphasize the possibility of launching disciplinary proceedings, when it states that the relevant article sets out the rules, in the interest of protecting students, of launching and conducting disciplinary proceedings, and that the grounds of disciplinary proceedings are primarily the deliberate and grave breaching duties. Teachers fulfil their obligations laid down in the Public Education Act, if they act in accordance with the procedures set out by law when it comes to children who breach their duties. In their educational and teaching activities, teachers are free to decide what pedagogical methods they wish to use to motivate and discipline students, however, their choice and use of those methods are restricted by the law. Article 76 of the Public Education Act provides statutory guarantees in respect of the conditions of launching and conducting disciplinary proceedings, the manner in which the proceedings must be conducted, possible punishment, and limitations of the application of said punishment. The question arises, however, what the scope of the responsibility of the principal is in terms of resolving and preventing existing conflicts.  According to Paragraph (1), Article 54 of the Public Education Act, the head of the institution of public education shall be responsible for the professional and legal operation of the institution. When it comes to disobedient, difficult children, the school can fulfil its statutory obligations by not putting the child into a position of helplessness, and instead proceeds according to the provisions of the relevant statues, as it would with any other child. If a student commits a deliberate breach of duties, then the school shall hold him/her accountable in accordance with the provisions of the Public Education Act and the school’s house rules. If the head of the institution or the teacher see signs of a behavioural disorder or diminished ability to adapt in the disobedient child, then they can call on the parent to take the child to an educational counselling centre, but they may not send the child to specialized screenings without the consent of the parent. In these situations, the law demarks the limitations of conflict resolution by providing statutory guarantees, but the content, i.e., the actual solution can only be achieved with the help of teaching/educational methods. The task of the head of the institution is to ensure that similar situations are resolved in the school in compliance with the provisions of the law and with the help of adequate educational efforts.

Rules on the termination of student status are different in schools that are not maintained by municipalities. According to Point d), Paragraph (1), Article 81 of the Public Education Act, if the institution of education is not maintained by a municipality, or a state body, then admission to kindergarten, school, residence hall; furthermore kindergarten placement, student status and maintaining membership in a residence hall may be subject to payment, set out in a written agreement. That means that it is possible to deviate from the statutory provisions in connection with the termination of kindergarten placement, student status, and residence hall membership, in accordance with a separate written agreement.

A parent requested information about whether it was legal for a the President of the Board of Trustees of a Foundation that maintains a school to withhold her child’s report card due to the fact the child’s tuition payments were late. We informed her that in accordance with the provisions of Paragraph (1), Article 72 of Act LXXIX of 1993 on Public Education students shall be given report cards upon the fulfilment of the requirements of the various grades, basic examination, School-Leaving Examination and vocational examination. Report cards shall be regarded as official documents. Pursuant to Article 27/A of Decree No. 11/1994 (VI. 8.) of the Minister of Public Education and Culture, a school may not withhold a student’s report card for any reason whatsoever. The school can enforce its tuition claims by way of other—legal—actions. We called the parent’s attention to fact that according to Point d), Paragraph (1), Article 81 of the Public Education Act, if the institution of education is not maintained by a municipality, or a state body, then maintaining student status may be subject to payment. Therefore, pursuant to an advance written agreement, her child’s student status may be terminated due to her non-compliance with the tuition payment obligation. (O-OJOG-413/2006.)


Enforcement of the Rights of Students with Special Educational Needs

As in previous years, our Office has received a number of petitions related to the rights of students with special needs this year as well. Our experiences show that students with disabilities and their parents are very easily thrust into a situation of helplessness, when they are entirely unable to exercise the rights that are due to them. Therefore, those who are involved with tasks related to students with disabilities need to take due care to cater for their needs. On the other hand, the role of professionals working with children, students with special needs is important, because starting from the moment the disability or developmental disorder is diagnosed, the independence of parental decisions ceases with respect to several public education issues—e.g. free choice of educational institution, choice of private student status.

As of 2003, the Public Education Act no longer uses the terms disabled child, disabled student or other disabled children and students, but rather assigns the term students and children with special needs to children and students who, in order to ensure their development, require extraordinary services. The Act lists all disabilities and developmental disorders, which might form the basis of the determination of special educational needs. Students or children with special needs are those who, based on the opinion of the expert and rehabilitation committee, have a physical, sensory, intellectual or speech disability, or in the case of the simultaneous occurrence of several disabilities have multiple disabilities; or due to intellectual development disorders have permanent and severe learning difficulties (e.g. dyslexia, dysgraphia, dyscalculia, mutism, pathological hyperkinetic or pathological activity disorder). The listing of disabilities in the Act is purely exemplary; the need for special education can be determined for disorders not listed therein as well.

Paragraph (1) of Article 30 of the Public Education Act states that children and students with special needs have the right to receive—within the framework of special care—educational, special educational and conductive educational care appropriate for their state starting from the time of the establishment of their disability. In accordance with the content of the opinions of the expert and rehabilitation committees, special care must be ensured within the framework of early development and care, kindergarten education, school education and preparatory sessions.

The above regulation clarifies the dual role of expert committees. First, the right to a specific care is established with the issuing of the professional opinion by the expert committee, which means that without an expert opinion, students cannot receive special care. Secondly, based on special expertise and information available to them, the expert committees make recommendations for those specific forms of services, which serve the development of the child/student.

The most important objective of the inquiry is to determine or exclude that the student suffers from a disability and to draw up a recommendation concerning the most appropriate educational method to ensure the student’s development. Apart from this, the expert recommendation guides the parent, the teacher and the head of the institution in terms of other issues as well by establishing an opinion in questions such as the educational methods that should be applied, exemption from certain subjects or parts of subject, or private student status.

Therefore, the participation of the expert committee is important not just because they can help the parent choose a suitable institution, but also because legally binding expert opinions concerning the parent, the student and the institutions in cases governed by the Public Education Act can only be issued by the bodies specified in relevant legal regulations and by abiding by the rules of procedure featured therein. It is our position that participation in this examination is a fundamental condition of the enforcement of a child’s right to special care. The cooperation between the parent and the expert committee can effectively help student development and catching up to other students.

Therefore, an expert committee must make a decision on how students with special needs can receive the most appropriate education.

A petitioner asked about how a student presumably suffering from dyscalculia can receive the most appropriate education. 
We informed the petitioner that according to the provisions of the Public Education Act, students suffering from dyslexia qualify as students with special needs. Article 30 of the same act states that students with special needs have the right to receive—within the framework of special care—educational, special educational and conductive educational care appropriate for their state starting from the time of the establishment of their disability. Special care shall be provided pursuant to the provisions of the expert opinion provided by the expert and rehabilitation committees. We advised the petitioner to contact an expert committee as soon as possible, as the committee can provide more information on further arrangements and opportunities. (K-OJOG-335/2006.)

Students with special needs can only be admitted to institutions that have the personal and material conditions necessary for special education. Therefore, the parent's freedom of choice of schools is limited to those that can cater for the needs of special needs students. Naturally, it is very important for parents to find the best solution for their special needs children.

A mother inquired about the kinds of remedial education her fourth-grader daughter suffering from dysgraphia and dyslexia can receive, and whether it was possible to transfer her to a school that employs special education teachers, and to transfer her daughter to the third grade.
We informed the parent that her daughter is a student with special needs and in accordance with Paragraph (1), Article 30 of the Public Education Act; she is entitled to care that is appropriate for her state. We called her attention Decree No. 14/1994 (VI. 24.) based on which she can request the examination of her daughter by an expert committee. The opinion of the expert committee is necessary for the child to be able to render special services. The committee usually recommends institutions, maybe even home schooling, and the parent is free to choose from these. The parent is not required to sign the expert opinion, in which case he or she may contact the Notary competent at the place of residence of the student. In connection with the second question, we informed the parent that pursuant to Paragraph (7), Article 71 of the Public Education Act, the student may be permitted to repeat a school grade, even if he/she would be allowed to continue onto the next grade.  The authorization is given by the school principal in the case of students and minor students. Upon the parent's request, repeating of grades shall be authorized in grades one through four. Considering, however, that the little girl has already received her third-grade report card and that the parent did not lodge her request with the school before the beginning of the school year, the girl may not be transferred back to third grade. There is an opportunity, however, to have the girl repeat the fourth grade after her current fourth grade performance is closed in another institution that is more appropriate (K-OJOG-371/2006.)

If the expert opinion refers the parent to a school maintained by a foundation, then legally the parent has the right to choose an institution the maintainer of which is not the municipality or another state body. However, in accordance with the provisions of the Public Education Act, such institutions may require that tuition be paid for the establishment and maintenance of student’s student status. In this situation, parents usually think that there is a conflict between this tuition payment requirement and the right to free primary school education.

A parent contacted our office, because his special needs child did not receive aid from the municipality to pay for the tuition at the foundation maintained school the child attended. In his petition, the parent called our attention to the fact that at his place of residence the primary schooling of children with special needs is provided for, but that the child can only receive secondary education that is appropriate for his state, if they pay tuition.
According to the provisions of the Public Education Act, children and students with special needs have the right to receive education appropriate for their state. As to what constitutes appropriate educational care is to be determined by an expert examination.  Decree No. 14/1994 (VI. 28) of the Minister of Public Education and Culture states that expert opinions must contain a clause establishing that the student can only attend educational institutions that specifically correspond to his or her disability, institutions that have been established specifically for the treatment of the student’s disability, or whether the student can attend majority education with other children. 
Pursuant to the referenced statute, the school designated in the expert opinion—a compulsory element thereof—shall be chosen by the parent from the schools recommended by the expert and rehabilitation committee. If the expert opinion contains the child’s foundation-maintained school, then the parent chose an institution not maintained by the municipality or another state body completely legally.
Institutions of this sort, however, may require that tuition be paid for the establishment and maintenance of students’ student status; and they can freely establish the fee payable for the services of the institution, because pursuant to Article 114 of the Public Education Act services that can be rendered free of charge, such as primary school classes, examinations, etc. only apply to institutions that are maintained by the local municipality or a state body. In institutions of this sort, students can only render certain services if they pay tuition. The act states regarding the payment of tuition for services of this kind that the maintainer has the right to lay down rules according to which the head of the institution can decrease the amount of tuition based on social or other achievement based merits.  The municipality has no jurisdiction over foundation-maintained educational institutions, and the law does not require that municipalities support such tuition payment requirements. Therefore, it can be established that the municipality did not violate the law when it decided to only finance the child's tuition partially.
Pursuant to Paragraph (1), Article 70 of Act LXV of 1990 on Local municipalities, county municipalities are obligated to ensure that students living in their jurisdiction have access to secondary school, vocational school training and residence hall services. In accordance with the student’s right to special care, the municipality is obligated to maintain an institution that is appropriate for the child's condition. If it is revealed to the expert and rehabilitation committee that there is no institution specializing in the treatment of given learning disability in the jurisdiction of the municipality, and as a result the student cannot be educated in a majority class, pursuant to Paragraph (4), Article 14 of Decree No. 14/1994 (VI. 28.) on Training Obligations and Specialized Pedagogical Services, then it shall notify the mayor of the district municipality. In such a case, the mayor shall take measures to ensure that the appropriate educational institution, group or class is available to the student. 
In this case, this probably did not happen, as the parent most probably requested that the foundation.-maintained school be designated in the expert opinion as the appropriate school, and therefore the fact that the child has no access to proper care was never established. Nonetheless, if the parent cannot undertake to pay the tuition required by the foundation school on a regular basis, then pursuant to Paragraph (5), Article 13 of the Public Education Act, the parent has the right to contact the head of the county assembly, or the county Chief Notary in order to ensure that his child’s education is arranged for. (K-OJOG-321/2006.)

The expert examination shall be initiated by the parent. It does however; happen that contrary to the parent's wishes, the school requires the child to be examined by the expert committee. Decree No. 14/1994   of the Ministry of Culture and Public Education on Training obligations and specialized pedagogical services emphasizes that expert committee proceedings are initiated at the parents' request or with their approval. If the public education institution or the family protection institution designated in the decree feels that the expert examination of the child or student is necessary, then they call the parents in and recommend it to them, while showing them the reasons for the recommendation. At the same time, they are required to inform the parents about the possible consequences of this examination and parents’ rights concerning the examination and its results. In such cases, parents’ approval is necessary to launch the proceedings. If the parent disagrees with the conclusions of the expert committee, then he or she is not required to sign it and has the right to request that it be reviewed. In such a case, the decision of the expert committee may not be implemented, and until the remedy proceedings do not result in a decision, the previous expert opinion shall remain in effect. The expert committees must inform parent on their right to legal remedies upon the issuing of the expert opinion. (K-OJOG-461/2006.)

An exception to the necessity of parental approval is stated by Paragraph (4) of Article 30 of the Public Education Act, in accordance with which, in the child’s interest, the Notary may obligate the parent to appear at the expert examination, and to enrol the child at the appropriate educational institution. Another restriction in connection with the launching and conducting of expert committee proceedings is Article 18 of Decree No. 14/1994 (VI. 24.) of the Ministry of Culture and Public Education, in accordance with which the family protection institution can launch public administration proceedings, if the parent disagrees with the necessity of the expert examination. The expert committee itself may also initiate proceedings, if parents fail to attend the examination after repeated instructions to do so, or if they do not cooperate in this examination, if they do not agree with the content or forwarding of the expert opinion or if they do not sign the request.

The Public Education Act ensures that students with special educational needs integrated into education have their knowledge assessed in accordance with their abilities through the system of exemptions from the compulsory lesson activities and exemptions from certain subjects or subject parts. The determination of differences in subject requirements is within sphere of authority of the principal. The Public Education Act has established two legal institutions with respect to the sphere of authority of the principal.

One of the possibilities, that are not restricted to students with special educational needs, is exemption from participation in compulsory lesson activities. This request should be submitted to the principal by the student. Regarding this issue, the principal can consider whether the personal abilities, the disability and special situation of the student justify this request. The students exempted from participation in compulsory lesson activities must give account of their knowledge at a time determined by the principal and in the way determined by the teaching staff.

The other possibility is exemption from evaluation and assessment in certain subjects and subject parts. The head of the educational institution also decide this, but in contrast with the previous case, he or she has no power of judgement. The Public Education Act states that special care must be provided to children with special needs in accordance with the expert opinion of the expert and rehabilitation committees. Therefore, the principal should pass his or her decision in accordance with the content of the expert opinion.

Parents often contact us with the question as to whether it is legal for teachers and heads of institutions to countermand the conclusions of the expert opinion. We provided the parents with the following information: Pursuant to the provisions of the Public Education Act students suffering from dyslexia, dysgraphia, and dyscalculia qualify as students with special educational needs. Article 30 of the same act states that students with special needs have the right to receive—within the framework of special care—educational, special educational and conductive educational care appropriate for their state starting from the time of the establishment of their disability. Special care shall be provided pursuant to the provisions of the expert opinion provided by the expert and rehabilitation committees. If pursuant to the opinion of the expert committee, the student can be educated in an integrated manner, then the assessment of the child, appropriate for his or her abilities is ensured in a number of ways by the Public Education Act. Paragraph (9), Article 30 of the Public Education Act provides children with special educational needs with the opportunity that the school principal may exempt them from assessment and qualification in certain subjects or parts of subjects based on the opinion of the expert and rehabilitation committee. The opinion of the expert committee is necessary, if the child is to use this opportunity, as the exemption can only be given in the subjects and in line with the recommendations featured in the expert opinion. Therefore, if the expert opinion states that the student should be exempted from assessment in certain subjects, then neither the head of the institution nor the teachers have any power of decision on the matter. (K-OJOG-494/2006, K-OJOG-509/2006) 

A parent contacted our Office with a problem. A student finished the 2005/2006 school year as fifth-grader. Despite the fact that the student should have been exempted from German language by the principal of the school, pursuant to a recommendation by the expert and rehabilitation committee dated February 22, 2006, the student was failed in the subject at the end of the school year. With this subject, the student failed a total of three subjects, as a result of which he was deprived of his right to take a corrective examination, which is automatically allowed if a student fails two subjects.  We have informed the parent that Paragraph (9), Article 30 of Act LXXIX of 1993 on Public Education states that based on the professional opinion of the expert and rehabilitation committee or the educational counselling centre, in accordance with the delegation of tasks as set out by the statutes, the school principal may award exemptions from assessment and qualification in certain subjects or subject parts to students with special educational needs or to students who are struggling with integration, learning or behavioural problems. Therefore, it is clear that the statue does not grant power of judgement to the head of the institution; he or she must proceed in accordance with the expert opinion. In our opinion, having regard to the above, the failing grade given to the student at the end of the school year is not valid. We informed the parent that pursuant to Paragraph (8), Article 21 of Decree No. 11/1994 (VI. 8.) of the Minister of Public Education and Culture, if a student received a failing grade at the end of the school year; he or she is entitled to take a corrective examination. If the number of failing grades is more than two, then the student can only take the corrective examination with the teaching staff’s authorisation, otherwise he or she has to repeat the grade. Having regard to the fact that the student’s failing grade in German is in violation of the law, the student shall have the right to take a corrective examination. (The corrective examination can only be organized by the school that the student is in a legal relationship with currently.)
Having regard to the above, we recommended for the school principal to change the invalid grade recorded in the student's report card. We also advised them to proceed in accordance with the relevant statutory provisions in connection with the expert opinion of the expert and rehabilitation committee. The school principal did not accept our initiatives, which is why we contacted the municipality maintaining the primary school to take the necessary measures to ensure that the illegally recorded grade is erased from the student's report card. The maintainer accepted this recommendation. (K-OJOGB-67/2006.)

Based on our inquiry experiences and the feedback we have been receiving, we have come to the conclusion that the right to special care of students concerned is frequently not enforced, because of a lack of information. Neither the students concerned, nor the people and bodies performing public education tasks related to them seem to have sufficient legal information to be able to enforce the rights of such students given to them by the relevant statutes.

When it comes to exemptions, those concerned are often mixed up as to whether it is the educational counselling centre or the expert committee that should provide an opinion. The statutes assign different roles to the counselling centre and the expert committee. The examination of students with disorders related to integration, studying and behaviour belongs to the sphere of competence of the counselling centre, while the establishment of special educational needs and ensuing control examinations are the responsibility of the expert committee. According to 28.) Paragraph (5), Article 22 of Decree No. 14/1994, if according to the opinion of the counselling centre the student might be in need of special education, then they advise the parents that they attend the examination of the expert and rehabilitation committee and send the results of their own examinations along with all available documentation to the expert and rehabilitation committee. With respect to the decision as to whether a given student has an integration related, learning or behavioural disorder, or has special educational needs, it is the expert and rehabilitation committee that shall decide at the request of the educational counselling centre. If disputes arise between the expert and rehabilitation committee and the educational counselling centre then—at the request of any of the concerned parties—then the professional service provider shall decide.

We have informed the parent that Paragraph (9), Article 30 of the Public Education Act states that based on the professional opinion of the expert and rehabilitation committee or the educational counselling centre, in accordance with the delegation of tasks as set out by the statutes, the school principal may award exemptions from assessment and qualification in certain subjects or subject parts to students with special educational needs or to students who are struggling with integration, learning or behavioural problems. Paragraph (2), Article 69 states that exemptions belong to the competence of the principal. Upon the request of the student, the principal—with the exception of practical training—may—wholly or partly—exempt a student from having to participate in compulsory school classes, if the student’s individual abilities, special educational needs, or unique situation so require. Upon the student’s request, the principal may exempt the student from learning skill-bases subjects, if the unique abilities, or the unique situation of the student so require. (K-OJOGB-406/2006.)

The educational counselling centre recommended that a student be exempted from assessment in a number of subjects. The principal of the school, however, did not grant the exemption due to the fact that she disagreed with the expert opinion. The Commissioner for Educational Rights pointed out in his quick verbal response that in cases where the competence of the educational counselling centre can be established, the principal of the school has no choice but to act in accordance with the conclusions of expert opinion, as he or she does not have the right to overturn it. The principal accepted this initiative. (K-OJOG-294/2006.)

It sometimes happens that the institution is reluctant to accept the fact that the student will not receive any grades, end-of-semester, end-of-year-grades in the subjects he or she was exempted from, and assesses the student, despite the fact the student does not have any grades.

In a petition, a parent inquired about what rights his special needs child has in terms of exemptions from assessment. The expert committee recommended that the child be exempted from a number of subjects, but the school required the child to take a grading exam in order to establish her grades in the subjects she was exempted from.
We informed the parent on the following. Pursuant to the provisions of the Public Education Act students suffering from dyslexia, dysgraphia, and dyscalculia qualify as students with special educational needs. Article 30 of the same act states that students with special needs have the right to receive—within the framework of special care—educational, special educational and conductive educational care appropriate for their state starting from the time of the establishment of their disability. Special care shall be provided pursuant to the provisions of the expert opinion provided by the expert and rehabilitation committees.
If pursuant to the opinion of the expert committee, the child can be educated in an integrated manner, then the assessment of the child, appropriate for his or her abilities is ensured in a number of ways by the Public Education Act. Paragraph (9), Article 30 of the Public Education Act provides children with special educational needs with the opportunity that the school principal may exempt them from assessment and qualification in certain subjects or parts of subjects based on the opinion of the expert and rehabilitation committee. The opinion of the expert committee is necessary, if the child is to use this opportunity, as the exemption can only be given in the subjects and in line with the recommendations featured in the expert opinion.
Based on the documents made available to us, the expert committee recommended that the student be exempted from Hungarian language, Hungarian grammar, Mathematics, and Foreign Language subjects. What this means is that not only does the child not to receive any grades in these subjects during the school year, but she should not receive a grade in them at the end of the year either. Therefore, the expert opinion clearly states the child's progress to a higher grade cannot be conditional on an examination or test that measures the student's performance in the above-cited subjects. (K-OJOG-196/2006.)

It is very important to note with regard to further studies that students can request exemption from School-Leaving Examination subjects as well. If the student does receive this exemption, then at the time of the School-Leaving Examination application the exemptions from certain parts of the examination must be requested separately.

A mother asked for our opinion about the following problem. Due to his special educational needs, her son was exempted from some of the School-Leaving Examination subjects as well. The parent did not know which subjects her son would be allowed to take a School-Leaving Examination in, in this case.
We informed the mother that if during secondary school studies the expert opinion of the expert and rehabilitation committee recommends that a student be exempted from evaluation and assessment in certain subjects, then in accordance with Paragraph (7), Article 6 of Government Decree No. 100/1997 (VI. 13.) on the Promulgation of Examination Regulations of the School-Leaving Examinations, said student shall have the right to take School-Leaving Examinations in subjects of his or her choice. Therefore, if the student has been admitted to the institution and during his or her secondary school studies has taken advantage of the exemption opportunity specified by the statutes, then this opportunity must also be ensured at the School-Leaving Examinations. (K-OJOG-578/2006.)


HIGHER EDUCATION


In 2006, we grouped the complaints we received from the area of higher education into three large groups. The first groups contains cases related to Baccalaureate and entrance examinations, the second group contains cases related to how educational requirements are fulfilled, while the third group contains cases related to the financing of students' studies.



SCHOOL-LEAVING EXAMINATIONS – ENTRANCE TO HIGHER EDUCATION INSTITUTIONS



This year we are going to discuss School-Leaving Examination and admissions related cases in one chapter. That is because although School-Leaving Examinations are regulated by Government Decree No. 100/1997 (VI. 13) on the Promulgation of the Examination Regulations of School-Leaving Examinations, and by the provisions of the Public Education Act, and entrance examinations are regulated by Government Decree No. 269/2000 (XII. 26.) on the General rules of the admissions processes of institutions of higher education, as well as the relevant provisions of the Act on Higher Education, the two form a continuous and inseparable whole.

A question arises right at the start, namely, which subjects is a candidate allowed to take School-Leaving Examinations in?

Pursuant to Paragraph (1), Article 12 of Government Decree No. 100/1997 on the Promulgation of the Examination Regulations of the School-Leaving Examinations, School-Leaving Examinations can be taken in subjects the requirements of which defined in the local curriculum have been fulfilled by the applicant, in which subject his or her knowledge has been assessed and evaluated with a grade and which he or she can prove with a report card. Accordingly, if the petitioner failed the subjects which he or she wants to take a School-Leaving Examination in, then he or she may not take a School-Leaving Examination in those subjects, as failing means that he or she did not fulfil the educational requirements of that particular subject. Said applicant has the right to take School-Leaving Examination in other subjects, and will only receive a report card in said subjects, if he or she has successfully taken his or her remaining exams. (K-OJOG-385/2006.)

It is always a question as to which subjects are mandatory School-Leaving Examination subjects. The statute contains framework rules for this case, but it also lists certain subjects, which are mandatory.

A student asked us in writing about whether he was required to take a School-Leaving Examination in a foreign language, if he wants to get his School-Leaving Examination certificate. We informed the student that pursuant to Paragraphs (4)-(5) of Article 9 of Act LXXIX of 1993 on Public Education, School-Leaving Examinations should always be taken in accordance with the prevailing examination requirements at the time of the examination. The student gives an account of his or her knowledge in mandatory and optional subjects at the School-Leaving Examination. According to the currently effective regulations, mandatory subjects are the following: Hungarian language and literature, history, additionally for those students are receiving national, ethnic minority education: native language and literature, furthermore, if the relevant statute does not contain provisions to the contrary—mathematics, and—with the exception of students receiving national, ethnic minority education—a foreign language. It follows from the above that currently if someone wants to receive a School-Leaving Examination certificate, they have to take the School-Leaving Examination in a foreign language as well. (K-OJOGB-293/2006.)

As in previous years, there were many questions related to the equivalence of the School-Leaving Examination in foreign language with a foreign language examination, even though this option was no longer available this year.

The last time the option of accepting a foreign language examination instead of a School-Leaving Examination in that foreign language was in 2005. On the other hand, if the admissions procedure to an institution of higher education specifies that an advanced level school-leaving examination be taken in a foreign language, that requirement cannot be satisfied with a school-leaving examination certificate issued this way. (OKM-O-OJBT-167/2006.)

The legal remedies available to rectify the proceedings related violation of rights during the school-leaving examination are set out in the School-Leaving Examination Decree.

A parent contacted us in email about the circumstances under which her son took the School-Leaving Examination and that the National Public Education Evaluation and Examination Centre did not take any measures to address the situation. We informed her that pursuant to Government Decree No. 100/1997 (VI. 13.) on the Promulgation of the examination requirements of School-Leaving Examination, the examinee or a minor examinee's parent may appeal the decision of the examination board via a petition submitted on legal grounds specified in Paragraph (5), Article 84 of the Public Education Act, address to the National Examination Centre.  Pursuant to Paragraph (8), Article 83 of Act LXXIX of 1993 on Public Education, a decision made in respect of a petition submitted on legal grounds, or the measures taken thereon, or any failure to implement said measures can be appealed at an appellate court within thirty days of the disclosure thereof with a reference to a violation of the law. (K-OJOG-446/2006.)

A student contacted us in email saying that an exercise in the School-Leaving Examination in computer science was impossible, because the school did not have the appropriate program. We informed him that in accordance with Paragraph (2) of Article 21 of Government Decree No. 100/1997 (VI. 13.) pens and pencils and other aids shall be provided by the examinees. The detailed examination requirements and description defines the instruments, aids that the school is required to provide. The parent or the student may lodge a petition submitted on legal grounds with reference to a violation of the law with respect to failure to implement the measures determined by the examination board, and if this does not lead to a resolution, the student or the parent may appeal the decision at an appellate court. (K-OJOG-456/2006.)

There is a special legal remedy available for written examinations, the so-called legal institution of comment.

A student asked us in email about who had the right to review the correction of written School-Leaving Examinations. We informed the student that pursuant to Paragraphs (3)-(4), Article 27 of Government Decree No. 100/1997 (VI. 13.) on the Promulgation of the examination requirements of the school-leaving examinations, if an examinee submits a comment on the evaluation given by the correcting teacher for the solutions given by the examinee to the written examination questions, then the principal shall ensure that a substitute teacher be available at the preliminary meeting to deliberate the comment. The teacher who evaluated the solution may not participate in the deliberation of the comment. Detailed minutes must be taken on the inquiry into the comment and the decision must be published in the form of a resolution containing a justification. The president of the examination board shall initiate that the evaluation given by the correcting teacher be modified, if an uncorrected error, incorrect correction is found, or if the correcting teacher deviated from the correction and evaluation guide. (K-OJOG-454/2006.)

Calculation of results shall be performed in a uniform manner across the country, as per the provisions of the Decree on School-Leaving Examinations. The statute provides for special circumstances for the attainment of a “passing” grade in subjects with many examination parts.

A parent complained in writing about the fact that his child was not awarded a passing grade in the advanced level Hungarian language and literature exam, purely because he failed to obtain at least 10% on the written part of the examination, while at the same time his overall performance was well above the threshold required for a passing grade. We informed him that Pursuant to (2), Article 40 of the Decree on School-Leaving Examinations the performance of the examinee shall be expressed in terms of a grade and a percentage value. If the examination consists of multiple parts, then the examinee shall obtain at least ten percent in each part in order to receive a passing grade in the subject of the examination based on the obtained percentage values. If there are multiple examination parts, the maximum score obtainable in the individual parts are defined by the detailed examination requirements of the given subject. Furthermore, we have informed the complainant that pursuant to Paragraph (5) of Article 84 of the Public Education Act, within three working days of the decision, the parent or the student may submit—to the National Centre for Evaluation and Examination in Public Education—a petition on legal grounds referring to a violation of the law, appealing against the decisions, measures or failure to take the measures indicated by the school-leaving examination board. Pursuant to Paragraph (8), Article 83 of Act LXXIX of 1993 on Public Education, a decision made in respect of a petition submitted on legal grounds, or the measures taken thereon, or any failure to implement said measures can be appealed at an appellate court within thirty days of the disclosure thereof with a reference to a violation of the law. (OKM-O-OJBT-168/2006.)

Good results achieved at the Secondary School Competitions may be equivalent to school-leaving examinations and may result in additional points in the admission procedure of higher educational institutions. This might present a problem, because sometimes it is unclear who has the right to participate.

We informed complainants about the question of how students of bilingual public educational institutions can participate in the Secondary School Competitions (OKTV) as follows.
The problem is twofold. The first one concerns how students can participate in the OKTV and under what conditions, and if someone cannot participate, whether or not that is in violation of the law. The second concerns what kind of benefits can one obtain in the admission procedure to institutions of higher education and whether this is a source differential treatment/inequality between applicants to higher education.
The first question is easy to answer. Participating in the OKTV is not a right. The body organizing the competition has the right to determine the detailed conditions of application, but if it decided not to organize the competition, students’ rights would not be prejudiced either. Applicants who satisfy these conditions can participate in the competition, but if someone does not qualify for the competition, he or she shall suffer any damages, as the relevant statutes do not contain anything among students' rights enrolled in public education that would make in obligatory to ensure their participation.
As a starting point for answering the second question, it could be mentioned that students enrolled in bilingual training have an obvious advantage over their counterparts who are enrolled in regular training, therefore they cannot compete in the same category of the OKTV. On the other hand, it would not be an adequate solution, if all students of bilingual secondary schools competed in the same category, as there are not enough bilingual schools in the country to ensure proper competition, which would be even worse, as students could attain significant advantages in terms of admission to higher educational institutions, as a result of a competition between only a handful of participants.
On the other hand, student participating in bilingual education have access to other benefits, which elevate them over their peers in regular education. For instance, their school-leaving examinations automatically provide them with a language examination certificate, and they can learn a language much better and thoroughly than others can. Therefore, the advantages and disadvantages cancel each other out.
According to the information provided by the higher education, area of the Ministry of Education this problem cannot even occur in the future. That is because in the multi-cycle training system there will not be any departments in higher education that only admit few students, and these are exactly the departments where it can be a disadvantage if someone does not have good OKTV results. The bachelor trainings starting in 2006 are mass trainings, meaning they accept a larger number of students than those who have additional points due to their good OKTV results, therefore applicants who have not competed in the OKTV, but still have good results will be surely admitted to the higher education institution of their choice. (K-OJOG-155/2006.)

The OKTV competition is held by the National Public Education Evaluation and Examination Centre. The competition is held in line with the rules and description of the competition provided by the Minister of Education and Culture.

A teacher contacted us with the complaint that neither she, nor her competing students were allowed to see how the student’s papers were assessed. She contacted OKÉV on many occasions in writing and in person as well, but she was told that the law does not allow for such course of action in the case of the OKTV, only that at the end of May—when the deadline for appeals will have already been closed—a general evaluation will be posted on the Internet.
We were unable to launch proceedings upon the request of the petitioner, because our mandate regulated in Point a), Paragraph (2), Article 6 of Decree No. 40/1990 of the Minister of Education does not allow for it (the petitioner is not a concerned party, only the student could have contacted us a concerned party).  The above, however, are indeed noteworthy in that they presented the possibility of an educational violation of rights.
Currently, the OKTV competition is barely regulated in the legal sense. Pursuant to Point n), Paragraph (1), Article 95 of the Public Education Act, the announcement and support of the National Secondary School Competition (OKTV) and the publication of the rules of competition thereon is a public educational development task to be undertaken by the Minister of Education and Culture. The minister shall announce the competitions every year in his or her decree on the academic year. The rules and description of the competition shall be published in the official journal of the ministry. The rules and description of the competition is the real source of the actual competition, but as a result of the above it might be different every year, as the minister is not bound by anything when he draws it up. Moreover, if the minister wishes, he or she does not even have to announce a competition in any subjects whatsoever, as he or she is not obligated to do so and the students do not have the right to compete, i.e., to have a competition to compete in.
The description of the competition is very narrow in its scope, it only contains the most necessary data, and it does not mention any statutory guarantees, including the right to view test papers.
Considering that the statutes on public education do not regulate academic competitions, students' rights cannot be prejudiced as a result. Certain places obtained at the competitions can provide the competitors with significant advantages. Therefore, pursuant to Paragraph (5), Article 41 of Government Decree No. 100/1997 (VI. 13.) on the Promulgation of the examination requirements of the school-leaving examinations, the finalists of the academic competition shall be regarded as having fulfilled the requirements of the advanced or standard level school-leaving examination in the given subject in pursuance of the statute and they shall receive an 'excellent' grade and a 100% qualification. Pursuant to Paragraph (11), Article 6 of Government Decree No. 269/2000 (XII. 26.) on the General Rules of the Admissions Procedure of Institutions of Higher Education, those who have obtained an appropriate position at the OKTV shall receive additional points in the admissions procedure. Therefore, it is clear that the competition can have an influence on the results of the admissions procedure of institutions of higher education. That is to say, that in this regard the educational rights of applicants to higher education may be violated, if these academic competitions are not organized and held properly.
Having the opportunity to view the written test papers is one of the most basis requirements in all of the mentioned baccalaureate, or admissions procedures. It need not be explained further how the lack of this opportunity can make the written examinations arbitrary, without control, furthermore the right to legal remedies could not exercised properly either, as requests for a legal remedy could very well be based on what the examinee (competitor, applicant) saw as being violation of the legal requirements.
The above-cited Government Decree No. 269/2000 (XII. 26.) provides for a number of different allowances and additional points attainable in the admissions procedure to institutions of higher education. As a result, additional points can be given for language examination certificates, those who have obtained a respected place at Olympic Games must be admitted, and further additional points can be given for competition results, including those attained at the OKTV. When you compare these, it is clear that the opportunity to exercise one’s right to legal remedies is an important part of attaining a language examination certificate, which is ensured by Government Decree No. 71/1998 (IV. 8.) on the Order of language examinations and language examination certificates. The transparency of the competition can be controlled in many ways at the Olympic Games as well, as the International Olympic Committee is doing it. Controllability becomes an issue at the OKTV, in conjunction with the right to legal remedy, which is rooted in constitutional rights.
In summary, it can be established that the lack of statutory guarantees relevant to the OKTV competition can lead to an infringement of rights. The problem could only resolved by legislation. The rules of procedure—including legal remedies—relevant to the largest academic competitions (affording advantages in the above detailed baccalaureate and admissions procedures) should be regulated in a statute, or a ministerial decree. This would also be a serious step towards stability.
Having regard to the above, we contacted the Minister of Education and Culture with a proposal for legislation to stop the educational infringement related to the OKTV competition via legislation. (K-OJOG-395/2006.)

A good place at an academic competition can result in additional points in the admissions procedure. The subjects in which the applicant has succeeded are also very important.

Pursuant to Paragraph (11), Article 6 of the Decree on Admission to Higher Education shall provide those applicants to higher education, if they apply to corresponding specialization, with the maximum available additional points specified in Paragraph (8), who in accordance with rules and description of the competition have obtained a place corresponding to an advanced level school-leaving examination at the National Secondary School Academic Competition and the National Vocational Academic Competition recommended by the Minister of Education. In this case, the total amount points counting towards admission shall be calculated with this in mind. Paragraph (8) specifies 24 points.
Accordingly, the institution of higher education only awards additional points for the competition results, if the subject of the competition is the same as the admission subject to the given institution, i.e., the department accepts applications on the basis of a school-leaving examination in the subject, and the acquired points of the applicant were calculated on the basis of this examination. (OKM-O-OJBT-28/2006.)

The importance of the Higher Education Admission Guide (hereinafter referred to as the Admissions Guide) cannot be stressed enough. The Guide (and the annex thereto) contains all the important information applicants need. It sometimes happens that students preparing to apply to institutions of higher education do not study the Guide closely enough and reach fallacious conclusions as a result.

A petitioner contacted our Office, because he selected an institution and major for his daughter, based on the 2006 Guide in preparation for the actual application in 2007, and was faced with the reality that the admissions requirements have changed for the given major, as compared to what was in the Guide. The petitioner’s daughter took a school-leaving examination in geography and was now unable to use it.
The geological surveyor major of NYME-GFK, referenced by the petitioner, featured geography as an aptitude test (p. 462). This is shown by the “Alk” marking after the code. Moreover, the geography aptitude test was not the only requirement, as an additional examination was also required in geography. This can be deduced from the fact that the rest of the examination subjects were linked to geography with the word “and”. Therefore, if one had interpreted the Guide correctly, it would have been impossible to conclude that a school-leaving examination was required in geography. 
Nonetheless, the Guide was supplemented in January of 2006. The possibility of supplementation is regulated by law and the Guide itself warns readers on page 24 that applicants should only make a definitive decision after they have checked the supplements. 
The supplementary information was published in dailies and on the websites of the Ministry of Education and the National Higher Educational Information Centre.
 The supplementary information stated that the aptitude test in geography was cancelled, and no aptitude tests were required by the relevant department.
Based on the above we were unable to establish an infringement of the law. (K-OJOGB-467/2006.)

The benefits afforded to students with special educational needs in public education shall also be valid in higher educational institutions. These benefits, however, are strictly regulated by law and by no means shall be construed as providing additional benefits to applicants that cannot be linked to the objective of the admissions procedure.

A petitioner inquired whether it was possible to count a geography examination instead of a German language examination requirement for admission that the petitioner’s daughter had taken instead of a school-leaving examination in German, pursuant to Paragraph (9), Article 30 of Act LXXIX of 1993 on Public Education.
The answer to this question is obviously no. The petitioner’s daughter fulfilled the mandatory school-leaving examination requirement (foreign language) in alternative manner by taking the school-leaving examination in geography and thus fulfilled the requirements of the statutes on public education applicable to her.  This is how she was able to receive a valid school-leaving examination certificate and the related secondary qualification. Admission to a higher educational institution is a different process in that admissions require that the applicant take the school-leaving examination in the specified subjects and no exemptions can be made in this respect.  (K-OJOGB-467/2006.)

Those who have school-leaving examination certificates that were not obtained in the Hungarian system fall into a different category. Naturally, these students do have the right to apply to institutions of higher education, but the institution in question has a large degree of freedom to determine the student's admission points.

A student asked us how it was possible to convert his foreign school-leaving examination certificate so that it can count towards admission to a Hungarian institution of higher education. We informed him of the following: Pursuant to Paragraph (2), Article 4 of Act C of 2001 on the Recognition of foreign certificates and diplomas states that the recognition of qualifications certified by foreign certificates and diplomas, if such recognition is to serve the purpose of continued studies in that institution, shall fall into the jurisdiction of the educational institution where the petitioner wishes to continue his or her studies. Having regard to the above, we informed the petitioner the calculation of his points falls within the jurisdiction of the college. (K-OJOGB-2/2006.)

Another example of an extraordinary case is when someone wishes to take an entrance examination to an institution he or she already is a student of. The student in this case wished to retake the entrance examination to change her tuition paying status to state-financed.

The petitioner inquired as to whether it was possible for her to continue her studies at the university where she is currently enrolled as freshman, as a sophomore if she retook her entrance examination. We informed her that she could not continue her higher education studies within the framework of a new admissions procedure where she left off, because there is statutory minimum term of training. She does, however, have the option of having her already closed courses recognized. The institution can provide her with more information on the way in which credits can be transferred.  (K-OJOGB-445/2006.)

Although entrance examination subjects have been merged into school-leaving examinations, aptitude and practical examinations are still held by some higher education institutions. It is a question every year whether institutions of higher education breach the law, if they schedule their entrance examinations for the same day. The answer is definitely no.

We called our petitioner’s attention to the fact that statutes on higher education do not prohibit institutions of higher education to hold their entrance examinations on the same day. In addition, they cannot be obligated to designate the date of the repeat entrance examination. Moreover, the dates of the entrance examinations can be found in the Admissions Guide. OKM-O-OJBT-13/2006., OKM-O-OJBT-85/2006.)

In 2006, applicants receive a relatively high amount of additional points, 24, for language examination certificates.

A petitioner inquired about how to calculate the additional points that can be given for language examination certificates in her admissions application. Considering the jurisdiction of our Office does not extend to the actual calculation of admission points, we were only able to cite the relevant pieces of legislation as a response to the petition. We informed the petitioner that pursuant to Paragraph (5), Article 6 of Government Decree No. 269/2000 (XII. 26) on the General rules of Admission to Institutions of Higher Education, the institution of higher education can award points for a maximum of two officially recognized foreign language examination certificates, or two foreign language examination certificates equivalent thereto, seven points for an intermediate level type C certificate and ten points for an advanced level type C certificate. In addition, Paragraph (8) states that the total amount of additional points may not exceed 24. (K-OJOGB-409/2006.)



MATTERS RELATING TO STUDIES AND EXAMINATIONS


It can be stated in connection with the fulfilment of academic requirements that the primarily the provisions of the Higher Education Act are applicable to both institutions of higher education and students. However, in certain cases the government decrees on the qualification requirements of certain departments are extremely important as well. In addition to these, the internal regulations of the institutions also prove useful when managing certain cases.

This year more ethnic Hungarian foreign nationals contacted our Office and inquired about how they could enrol in higher education in Hungary. The question is especially topical, since Romanian acceded to the European Union on January 1, 2007. Therefore, when we informed the students about available scholarship opportunities we called their attention to the fact that Romania’s accession to the EU changes certain aspects of studying in Hungary.

A petitioner inquired about whether it was possible for him to enrol into state-financed tertiary training in Hungary despite the fact that he is not a Hungarian national, and about the different forms of state support available. We informed him that Hungarians living outside the borders of Hungary have the right the enrol into state-financed higher education pursuant to the provisions of Act LXII of 2001 on Hungarians living in the neighbouring countries (Benefit Act). Students enrolled in non-State-financed Training Programme may apply for the reimbursement of their expenses related to their stay in Hungary or their studies partially or fully, as per the provisions of a separate statute.  The scholarships available to Hungarians living outside the borders of Hungary are determined by the Minister of Education and Culture. Pursuant to a bilateral agreement, or law the Minister of Education and Culture may award a ministerial scholarship to a non-Hungarian national student enrolled in an officially accredited higher education institution, and the Minister may award non-Hungarian nationals enrolled in fee paying training in Hungary scholarships for every academic year. We also called the petitioner’s attention to the fact that the provisions of Government Decree No. 175/2006 (VIII. 14.) on the Allowances of students of higher education on this matter have not been set out yet. (K-OJOGB-408/2006.)

Another petitioner contacted us with the question as to whether students enrolled in higher educational institutions in Hungary will be automatically transferred to State-financed Training Programme with the January 1, 2007 accession of Romania to the European Union. We informed the petitioner that the right set out by the Higher Education Act he is referring to only entails the opportunity to take an entrance exam and not automatic transfer to State-financed Training Programme. Transferring to another form of training from an already started one is only allowed in select cases. (K-OJOGB-413/2006.)

A considerable portion of complaints was concerned with questions about foreign language examinations. The existence or non-existence of foreign language examination certificates is tied into the fabric of academic affairs in many different ways. It is crucial for the entrance examination, but it is also very important in terms of the student’s studies undertaken later on. The lack of appropriate information seems to cause most of the problems. We received a number of complaints about the fact that students were faced with different foreign language examination certificate related requirements when they finished their studies as compared to the ones that were in effect when they started them. In addition to the problem of distorted flow of information, a lack of up-to-date information on the effective, and often amended, laws seems to be another problem.

Considering that today most of the departments require that students have at least one foreign language examination certificate, therefore having up-to-date information on foreign language examination certificate related requirements is not only important from the point of view of exemptions. We informed petitioners on many occasions that the separate statutes on the qualification requirements of undergraduate trainings should be applied in accordance with Government Decree No. 77/2002 (IV. 13.) on the Amendment of the Qualification Requirements of Undergraduate Trainings in line with the Credit System. In manner that ensures that if the foreign language requirements set out in the unique qualification requirements of the relevant division are more favourable for the student than the relevant provisions of the above-cited act, then the more favourable provisions should be applied. In the majority of the cases, we are able to establish a deficiency in the information provided to the petitioner, or a complete lack thereof, but we also had to inform the complainants that the institutions couldn’t void the requirement of obtaining a foreign language examination certificate, if it is required by one of the acts cited above.

A student body president of an institution of higher education contacted us with a question relating to the foreign language requirements of students who have started their studies before September 1, 2006 at the department of international studies.
Point b) 5.3.1. of Government Decree No. 124/1999 (VIII. 6.) on the Qualification Requirements of the University Level International Studies specifies the following as conditions of the Final Examination: Advanced level type C, officially recognized foreign language examination certificate in English and another language, of which at least one has to be augmented with specialized technical terminology (international relations specialization), or a general advanced level, type C, officially recognized foreign language examination certificate and two additional foreign language examination certificates augmented with specialized technical terminology (international relations specialization) out of which one must be English.
Annex 16 to Government Decree No. 77/2002 (IV. 13.) on the Amendment of the Qualification Requirements of Undergraduate Trainings in line with the Credit System lists international studies in the Economics division specifically citing Government Decree No. 124/1999 (VIII. 6.). Pursuant to Point 9.2. of Annex 7 on the Economics Division, the foreign language requirements are the following: in majors undertaken at university level: intermediate level, type C, specialized foreign language examination certificated in at least two live foreign languages, or foreign language examination certificates equivalent thereto, one of which can be a general type C officially recognized advanced level foreign language examination certificate. 
Pursuant to Paragraph (3), Article 1 of Government Decree No. 77/2002 (IV. 13.) the separate statutes on the qualification requirements of undergraduate trainings shall be applied in accordance with this Decree—unless they contain provisions to the contrary effect. Where the foreign language requirements set out by Point 9 of the unique qualification requirements of the Division are more favourable for the student than the provisions of the statutes containing the qualification requirements of the undergraduate trainings listed under Annex 16 relevant to foreign language requirements, then the more favourable ones should be applied. Therefore, the foreign language requirements mentioned in the second act shall be applicable to the international studies major as well.
The entry into force of Act CXXXIX of 2005 on Higher Education repealed previous qualification requirements. Paragraph (2), Article 158 thereof, however, states that students who have commenced their studies in higher education before September 1, 2006 shall have the right to finish their studies based on the curricular requirements adopted by higher education institutions and in accordance with the previous qualification requirements, and pursuant to the provisions of the Higher Education Act of 1993 they shall receive either a university, or college level undergraduate degree. Accordingly, the old requirements—cited above—shall be applicable to students in higher years. The fact that the in the case of trainings launched in accordance with the provisions of the new act, the undergraduate training in international studies belongs in the social sciences division does not change anything either.
Based on the above students must comply with the requirements set out in Annex 7 to Government Decree No. 77/2002 (IV. 13.)  . (K-OJOGB-180/2006.)

The issue of foreign language examination certificates concerns students with disabilities as well. We can only provide information pursuant to Decree No. 29/2002 (V. 17.) of the Minister of Education on the Conditions Ensuring the Equal Opportunities of Students with Disabilities Necessary for their Continued Studies until September 10, 2006. The rules set out in the Decree were integrated into Articles 18-20 of Government Decree No. 79/2006 (IV. 5.).

The petitioner inquired about the relevant legal regulations on the foreign language requirements of a college student with language acquisition skills impairment.
We informed the petitioner that provisions governing the higher educational studies of students with such disabilities are set out by Decree No. 29/2002 (V. 17.) OM of the Minister of Education on the Conditions Ensuring the Equal Opportunities of Students with Disabilities Necessary for their Continued Studies. Pursuant to Point b), Article 10 of the Ministry of Education Decree, students with dyslexia or dysgraphia, if due to their disability are unable to meet the written requirements of state-recognised type “C” foreign language examinations, can be granted partial exemption from taking the type “B” (written) foreign language examination. Regulations regarding the granting of exemptions, in accordance with the Decree of the Ministry of Education, must be regulated in the institutional regulations that provide equal opportunities to students with special needs.
Based on the above, we recommended that the petitioner inquire at his college about the regulations based on which the institution makes decisions on exemption from the foreign language examination of hearing impaired students.
We also informed him that the annexes to the decree set out the conditions of establishing disability. Pursuant to this issuing of an expert opinion establishing a disability, the extent thereof, its permanent or temporary nature shall be responsibility of National Speech Screening Expert and Rehabilitation Committee competent as per the type of disability in question, or the territorially competent Learning Ability Screening Expert and Rehabilitation Committee, if the applicant's disability has already been established in the course of his or her studies in public education, and she/has been granted certain exemptions from the requirements of academic or school-leaving examinations. If the disability was acquired at a later date, the disability shall be established in the case of speech impaired or other disabilities by a forensic expert. (K-OJOG-2/2006.)



The academic and examination regulations of institutions of higher education set out the rules of application for final examination, the method of organizing and conducting the final examination, the way in which results are calculated and the grade given for the degree.

The petitioner inquired about the timeframe that is allowed to elapse between obtaining the final certificate and taking the final examination. We informed the petitioner that pursuant to Paragraph (4), Article 60 of Act CXXXIX of 2005 on Higher Education application to a final examination is conditional on obtaining a final certificate. A final certificate shall only be issued to a student who has satisfied all the academic and examination requirements and field practice set out in the curriculum—with the exception of foreign language examinations, the degree thesis, the degree project—and has obtained all the necessary credits. The final examination may be obtained within the framework of student status in the examination period following the obtaining of the final certificate, and later after the student status has been terminated, without time constraints in any given examination period, in accordance the prevailing training requirements. The academic and examination regulations may list additional requirements after the seventh year has lapsed from the time of obtaining the final certificate. This provision shall enter into force on March 1, 2006.
Therefore, pursuant to the above, the higher education act gives students the opportunity to take the final examination, but after seven years, the institution of higher education may list additional requirements. (K-OJOG-75/2006.)

The grade given for the degree is determined by the method of calculation set out by the local regulations of the institution. (K-OJOGB-196/2006.)

The higher education act lists the possibility of requesting to be transferred to another institution of higher education among the rights of students. The most important part of this transfer is having the courses of the student recognized in the receiving institution. We called the attention of students to the fact that in this regard the internal regulations of the institution prevails in terms of the method and rules of the transfer, therefore smooth transition from institution to the next is greatly facilitated if they read these regulations thoroughly.

The petitioner requested information about whether there were any time constraints on, or separate rules applicable to having his courses recognized.
According to Point b), Paragraph (1), Article 40 of Act CXXXIX of 2005 on Higher Education, the student has the right to request being transferred to another higher education institution, and the conditions of such transfer shall be set out by the receiving institution. Paragraph (1), Article 58 of the Higher Education Act states with regard to completed courses that the fulfilment of academic requirements in the course of higher educational studies shall be expressed in terms of education points (hereinafter referred to as credits) linked to the given courses. The student’s progress in the given training shall be expressed in terms of the amount of obtained credits. Credit can only be given for the acquisition of a particular material once. Academic performance recognized with a credit shall be recognized in studies performed in any institution of higher education—if the prerequisites thereof have also been satisfied—regardless of which institution of higher education, and what level of training they were obtained in. Recognition—subject program based—shall be based on comparing the material used to establish the credits. The credit must be recognized if at least seventy-five percent of the compared material is the same. The comparison of the material is performed by a specialized committee of the higher educational institution, the credit transfer committee, set up especially for this purpose. According to the act, the issues related to the implementation of credit transfers shall be regulated in the academic and examination regulations.
Pursuant to Paragraph (1), Article 2 of Government Decree No. 200/2000 (XI. 29.) on the Single Registration of Institutional Credit Systems and the introduction of the higher educational point system (credit system), substitutable subjects completed in another institution (faculty) shall be recognized with as many credits as were allocated to the substituted subject(s) in the curriculum of the given department, but the grade obtained may not be changed in the course of the recognition of the subjects. The decision of the credit transfer committee shall be appealed with an appeal addressed to the Dean.
Based on these provisions, it can be established that the act on higher education does not set out any time constraint on the transfer of credits, meaning that credits in and of themselves shall not have time limitations. At the same time the detailed rules of credit transfers, set out in the internal regulations of the institutions of higher education, may set out deadlines for the students concerned. (K-OJOG-181/2006.)

The cases in which student status is terminated are regulated by Article 76 of the Higher Education Act. It is a particularly pressing matter from the point of view of the student, if the student’s status has been terminated by a unilateral statement on the part of the higher education institution.

In of our cases we provided information on the expulsion of a student. Pursuant to Point a), Paragraph (2), Article 76 of Act CXXXIX of 2005 on Higher Education, the institution of higher education may terminate the student status of a student, who has failed to satisfy the requirements related to his or her academic progress set out in the curriculum and the academic and examination regulations. (K-OJOGB-477/2006.)

We provided information on students' rights to legal remedies on numerous occasions. In the course of describing the proceedings of our Office, we often called petitioners' attention to the fact that the Office of the Commissioner for Educational Rights can only act in their case, if they have already exhausted every available legal remedy. This means that they should contact the head of the institution requesting a legal remedy described in Article 73 of the Higher Education Act. The institution shall judge the request in line with the rules of procedure described in the local regulations. Our proceedings can only be launched if the request was rejected, or on substantial reply was given.

The petitioner’s request in equity to enrol for the given semester was rejected by the Dean. We informed the petitioner on his right to legal remedies and the legal remedy proceedings, having special regard to the burden of proof. Since the petitioner was unable to satisfy his obligation to provide proof, we established that the Dean rejected his request lawfully. (OKM-O-OJBT-36/2006.)

The question of the repeat examination concerns both examination affairs and financing, to be detailed in the next chapter. Many have inquired about when one was required to pay a fee for the repeat examination. We informed the petitioners on the effective provisions of the Higher Education Act and called their attention to the fact that a repeat examination is defined differently for state-financed and fee-paying trainings. We told them that in addition to the provisions of the act the institution's contributions and allowance regulations are also relevant.
A petitioner inquired about whether the first repeat examination was really free. We informed him that pursuant to Point a), Paragraph (1), Article 125 of Act CXXXIX of 2005 on Higher Education, students are allowed to retake unsuccessful reports and examinations once free of charge. Paragraph (4) of the same section states that the academic and examination regulations of the higher education institution may require that a fee be paid after the third and other multiple order repeat examinations taken in the same subject. Different regulations are applicable to fee-paying trainings. Pursuant to Paragraph (1), Article 126 of the Higher Education Act students are required to pay a fee in exchange for the above-cited service. The rules of procedure relevant to the determination and modification of the above fee and that of the contribution fee shall be set out in the institution's contributions and allowance regulations. (K-OJOGB-528/2006.)



CHARGES AND FEES PAYABLE BY THE STUDENTS AND THE AVAILABLE FORMS OF SUPPORT


As in previous years, we have received a number of questions and complaints about the financing of students' studies this year as well. We emphasize the importance of clarifying the meaning of the basic terms every year. Pursuant to the provisions of the Higher Education Act, the majority of the expenses of State-financed Training Programme are borne by the state budget, whereas the expenses of fee-paying training are borne by the student. In addition, as a new rule students enrolled in state-financed undergraduate or masters training are required to pay a training contribution. According to the provisions of the referenced act the training contribution must be paid starting from the third semester of undergraduate, or single, undivided (bachelor’s + master’s training) training and for the whole duration of master's training. In addition to the tuition fee and the training contribution, students shall also pay recompense for certain services. According to the act, the rules of procedure relevant to the determination and modification of the above fee and that of the contribution fee shall be set out in the institution's contributions and allowance regulations.

The provisions mentioned in the introduction are universally valid, but there are certain exceptions. We provided information for students receiving childcare allowance and childcare benefits, as their situation changed considerably by the end of the year. Point b), Paragraph (7), Article 39 of Act CXXXIX of 2005 on Higher Education states that the Government may establish certain preferential treatment requirements for students who are on unpaid leave for the purpose of rearing their children, or those receiving childcare allowance, child rearing support, or childcare benefits. Earlier the Government provided this preferential treatment via Government Decree No. 51/2002 (III. 26.) on the Fees and Contributions Payable by University and College students and the Forms of Support Available. This decree was repealed by Government Decree No. 175/2006 (VIII. 14.) on the Allowances of Students of Higher Education as of September 1, 2006. It does, however state among its interim provisions—under Point a), Paragraph (1), Article 33 thereof—that no obligation to pay tuition fees can be established for students whose student status was established prior to December 1, 2006 in fee-paying training, and who were receiving childcare allowance, child rearing support, or childcare benefits on the first day of the given semester (teaching period).

We informed new mothers receiving childcare benefits that the Government shall only provide state budget funds for trainings undertaken in non-state maintained institutions, if there is an applicable agreement to that effect. [K-OJOG-20/2006, K- OJOG-73/2006, K-OJOG-87/2006, K-OJOG-224/2006, K-OJOG-182/2006.]

We informed the petitioner on the exemption of new mothers from tuition fee payment.  It is curious, however, that in this case, it is husband who is the beneficiary of the childcare benefit, but this preferential treatment option can only be used by those who are recipients of the benefits/support.  Therefore, it is the husband who could be exempted, not the complainant new mother. (OKM-O-OJBT-98/2006.)

The Government can also provide preferential treatment for disadvantaged students, pursuant to one of the executive decrees of the Higher Education Act (Articles 18-21 of Government Decree No. 79/2006 (IV. 5.)). They have a number of other options at their disposal, which we informed them about as well. 

We informed one of our petitioners on the details of a program designed to facilitate the tertiary education of disadvantaged young people. We informed the petitioner on the provisions related to the admissions procedure of Government Decree No. 269/2000 (XII. 26.). K-OJOG-174/2006., OKM-O-OJBT-75/2006.)

We informed one of our petitioners on the details of a program designed to facilitate the tertiary education of disadvantaged young people. We informed the petitioner on the provisions related to the admissions procedure, and those related to the various forms of support available [student loan, welfare aid, housing aid, Bursa Hungarica, Esélyt a Tanulásra Közalapítvány (Chance for Studying Public Foundation), interim aid] of Government Decree No. 269/2000 (XII. 26.). OKM-O-OJBT-94/2006., OKM-O-OJBT-99/2006.)

The Higher Education Act states that training provided in an institution of higher education can be state-financed or fee-paying. Prospective students have the responsibility to choose which type of training they prefer and agree to take responsibility for the ensuing financial burdens.

A petitioner contacted us with the question, as to whether or not there were any statutes that require institutions of higher education to provide State-financed Training Programmes in every major.    We informed the petitioner that pursuant to the provisions of Article 53 of Act CXXXIX of 2005 on Higher Education we established that there are no statutes that require institutions of higher education to provide any majors in any format whatsoever. That is because these rights belong to the sphere of autonomy of higher education institutions. (K-OJOGB-393/2006.)


Paying the tuition fees is a difficult burden to bear for many. The Higher Education Act provides the opportunity of paying in instalments and to moderate the amount of the fee.

If someone's status is changed to fee-paying, the he or she can request that the institution remit, moderate the tuition fee or allow for the payment thereof in instalments. The institution, however, is not obligated to provide these for the student. Information on the details of these proceedings should be requested from the institution, or students can also try to find out whether there is any related information in the institution’s regulations on student’s allowances and payment obligations.   (K-OJOGB-252/2006.)


The rules on the payment of the tuition fee are contained, in addition to the statutes, in the internal regulations of the institution and the agreements they have concluded with the students. 

A petitioner contacted us with a complaint concerning the amount of tuition fee payable to the institution and the disproportionate nature of the services provided by the institution in exchange.
Pursuant to Paragraph (1), Article 19 of Government Decree No. 51/2002 (III. 26.) on the Fees and Contributions Payable by University and College Students and the Forms of Support Available to Them, students enrolled in non-State-financed Training Programme shall be required to pay a tuition fee. The amount of the tuition fee shall be determined in the Rules of Organization and Operation of the higher education institution, which document shall also provide for any eventual institutional support provided in the course of the training, exemption from the obligation to pay tuition and other fees and contributions payable by the student.  The amount of the tuition fee shall be determined for the individual student for the period of one academic year, and one academic year translates into ten months of teaching.
The institution of higher education concludes an agreement with students enrolled for the first semester during registration for the semester.  The agreement must specify the amount of tuition, and other contributions payable by the student in the first academic year, as well as the payment conditions related thereto. The institution shall safeguard the agreement for a period of ten years. In the second and further years of tertiary studies, the amount of the tuition fee determined in the previous academic year may only be increased by the consumer price index published by the Hungarian Central Statistical Office for the previous year.   The amount of the prevailing tuition fee must be published until May 31 of the preceding academic year in the institution.
The Government Decree allows institutions of higher education to determine their own respective tuition fees. Students accept that amount—after being properly informed thereon—by signing the agreement on the detailed rules of tuition fee payment upon their registration. The amount of the tuition fee can only be increased in the amount specified by the relevant statute—as described above. The proceedings conducted by the institution complied with these requirements, therefore it can be established that the law was not violated in this case. (K-OJOG-41/2006.)

A petitioner gave erroneous banking information to the institution of higher education, as a result of which he failed to receive the benefits he legally had a right to. First, we advised him to request that his banking information be corrected as soon as possible. Our position is that pursuant to the relevant provisions of Government Decree No. 51/2002 (III. 26.) on the Fees and Contributions Payable by University and College Students and the Forms of Support Available to Them, he was still entitled to the benefits, but that he shall be liable for the damages he suffered as a result of the erroneous registration of his banking data, as this error occurred due to his fault. (K-OJOG-176/2006.)

Responding to a student’s question concerning the tuition fee, we informed him that pursuant to Paragraphs (1)-(3), Article 126 of Act CXXXIX of 2005 on Higher Education, the order of the determination and modification of the tuition fee and other contributions shall be set out in the Contributions and Allowances Regulation.  Based on the Contributions and Allowances Regulation, the student and the institution of higher education record the amount of the tuition fee and that of the contributions in an agreement. The amount of the tuition fee shall be established by the institution of higher education—having regard to all of the relevant expenses—with the reservation that it may not be less than fifty percent of the ratio per student of the current expenses calculated for the professional task at hand. The proportional part-–set out in the Rules of Organization and Operation—of the amount of the tuition fee already paid shall be paid back to the student, if he or she notifies the institution on his or her intention to terminate or suspend his or her student status before the current training period begins. The rules based on which the Dean can decide on benefits that be granted to students enrolled in fee-paying training on the basis of their academic performance, as well as the authorization for instalment payment shall be set out in the Rules of Operation and Organization. We also informed the student that it would be useful, if he looked through the Contributions and Allowance Regulations of the institution. (K-OJOGB-297/2006.)


On the other hand, it must also be taken into account that transferred students may only spend the amount of time in State-financed Training Programme that is determined for that particular training.

A student contacted us with a question about the financing of her tertiary educational studies. We informed her that considering that currently she is attending a fee-paying training at a college, therefore she can only become state-financed if she transferred to another institution. If an institution of higher education accepts her request and transfers her to a state-financed place (which it is by no means required to do), then she will have the right to use that funding for the duration specified in the relevant statute. Pursuant to Point e), Paragraph (1), Article 3 of Government Decree No. 175/2006 (VIII. 14.) on the Allowances of Students of Higher Education, students shall qualify as being state-financed, if they were admitted to State-financed Training Programme, and students who were authorized to transfer from the fee-paying training of another department, pursuant to the institution’s decision, to an already existing state-financed place available at the institution, for the remaining part of the training term of the student whose student status has been terminated. (K-OJOGB-31/2006.)

It occurs frequently that students want to continue their studies in another institution, or that they want to change majors. Financing seems to be controversial in this case as well.

Changing majors shall be defined as the student's registration, after the first registration has already taken place, for another major, major pair, or institution, as a result of participating in a new admissions procedure.  In such a case, the new major registered by changing majors, and/or institutions may remain state-financed for the training term of the new major, laid down in the qualification requirements of the new major, less the State-financed Training Programme terms already spent in the course of the previous undergraduate studies of the student. (K-OJOG-20/2006, K-OJOG-101/2006, K-OJOG-122/2006)

It is quite another situation, if the student has not finished his or her previous studies and wants to undertake other tertiary studies in addition.

A petitioner contacted saying that she is enrolled in state-financed tertiary education with two majors.  Considering that she did not start these two trainings in the same academic year, we examined the scenarios, which would qualify someone as a state-financed student partly on the basis of Government Decree No. 175/2006 (VIII. 14.) on the Allowances of Students of Higher Education, and partly based on Act CXXXIX of 2005 on Higher Education.  We have concluded that the petitioner was allowed to continue the earlier major in line with the previous rules, while she will have twelve semesters to complete the major she took up in the 2006/2007 academic year, regardless of when she completes the other training. (K-OJOGB-310/2006.)

A petitioner contacted us by expressing his desire to complete his tertiary studies in State-financed Training Programme with two different majors.   He inquired about whether it was true that State-financed Training Programme is available for twelve semesters. We informed him that Paragraph (2), Article 55 of Act CXXXIX of 2005 on Higher Education distinctly states that one person may engage in state-financed tertiary educational studies for a period of twelve semesters.  Pursuant to Paragraph (3), if the student has already used up the available financed training term—in accordance with the provisions of Paragraph (2)—then he or she can only continue his or her studies in fee-paying training. Point a), Paragraph (3), Article 56 of the act provides for the following with regard to parallel training: When the financed training term is calculated, it shall be registered as one semester, if the student—having regard to the student’s additional, parallel student status, if it was established until the third semester of the student's first State-financed Training Programme—has established student status with multiple institutions of higher education simultaneously.  (K-OJOGB-500/2006.)


